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COURT RESUMES ON 24 AUGUST 1988.

MR CHASKALSON : My lord, I am informed that all the accused

are in court. I understand that my learned friend, Mr Bizos,
undertook to let your lordship have copies of a judgment
given by Van der Walt, J. May I hand that two copies of the
judgment to your lordship.

We turn now to answer the state's argument that the

policy of the UDF was to overthrow the state by violence.

That argument is dealt with at pages 1 td 82 of the state's
written argument and at pages 24 B35 to 24 887 of the (10)
record where the oral argument is recorded. What is guite
extraordinary about this pért of the argument which is
directed to the centrai allegation in the case, is that there
is not a single reference either in the written or in the
oral argument to any of the evidence given by any of the

witnesses in the case. The record covers scme 24 823 pages,

yet the state apparently saw nothing in that evidence <hat

was relevant to this part of the case and what it did was

to cite extracts from documents and speeches and as we will

show your lordship as we go through them, did so without (20)

necessarily having regard to their contents, frequently

without having regard to the acdmissibility of such material

and always without regard to any of the evidence which my be

relevant to the conclusions which they sought to draw. |
According to the state the primary purpose of the freedom

struggle is to overthrow the government by violence and to

replace it with a democratic government based on the princi-

ples of the freedom charter and it characterises a struggle

as being one of violent revolutionary warfare, a struggle

in which the black masses were to be invelved and a struggle(30)

with/...
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with the ultimate goal of overthrowing the existing government
and violently taking over the authority of the state. That
proposition was persistently put to witnesses and persis-
tently rejected by them and what emerged from the evidence,
the oral evidence and we will come to this in more detail as
we go through the argument, was that there are various

aspects to the freedom struggle and that the perception of
the accused ané of other witnesses is that the struggle has

a character entirely different to that advanced by the state.
The aspects which they stressed in their evidence and the (10)
charzcter of the freedom struggle as they described it, were
these. First that the freedom struggle is a struggle against
all aspects of apartheid including in particular gquite
privilegeé which is bound up with white minority rule.
Secondly that the struggle has its roots in the fact that

the majority of the people of South Africa who have not had
the right to Vote‘for the government had been ruled by laws
over which they have had no say. That the political power

has been used by those who have held it to the disadvan*tage

of thcse who had been powerless, denying them the right to own and (20}
occupy land in most of the country, forcing them to live in
places where the government decrees that they should, sub-
jecting to harsh and discriminatory policies such as influx
control, forced removals and bantu education, all of which

are relevant to central issues in this case and that their
percention of a struggle for freedom is essentially a

strucgle for access to power by those who are presently
powerless. So that the government would be one which repre-
sents all the people of the country and not only the white
minority and that the goal of the struggle was to secure (30)

the/...
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the abandonment of apartheid, the ending of white privilege
and the extension of the vote and that is stressed by all
the witnesses, the extension of the vote to the disenfranchised
people of the country. So that the government of the day
would be responsive to the needs of all the people and not
as has been the case only or primarily to the needs of the
white elite. -
Now, the evidence shows that these were the issues
which lay at the heart of the efforts of the UDF to mobilise
opposition against the new constitution and the Koornhof (10)
laws and that it was essentially to these issues that the freedom
was directed. That was made quite clear in the evidence of
the first of the officials of the UDF who was called to .
speak about the UDF policy. That was Mr Molefe, accused
no. 19, He explained it in his evidence-in~chief and he was
questioned about it in cross-examination both by your lord-
ship, your lordship's assessor and by counsel for the state.
Let me give your lordship a few passages now. Others
I will pick up as we go ﬁﬂrough different aspects of the
case relating the evidence to the activities ol the UDF. (20)
In volume 249 page 13 256 in examination-in-chief Mr Molefe
is asked "Can you say something about the importance of day
to day problems?" and his answer was "Anyv community, any
individual, any organisation worth its salt seeks to improve
the immediate prcblems, the immediate conditions of life.
Noﬁ, when the United Democratic Front came together they
called together these organisations in a conference and
when these organisations came together in conference to launch
the United Democratic Front. They were coming there as
organisations that had been involved in the past in dealing{30)

grappling/.:.
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grappling with pfoblems that were affecting them in a variety
of ways. In education for organisations that had been
dealing with these problems. There were those organisations
that had been dealing with problems of housing and high
rental. There had been organisatibns, trade unions, dealing
with problems affecting them on the factory floor. There
were a whole range of these organisations dealing with those
kinds of problems. These organisations were coming together.
In coming together under the banner of the United Democratic
Front this éid not mean that their struggle to improve (10)
their problems:on a day to day basis, the day to day issues
affecting them, was to come to an end and that a broad
organisation that was going to be formed in opposition to

the new constitution héd to understand the relationship
between the new constitution that was coming up and the day
to day problems of the people. We have already said that a
whole range of prcblems that had existéd would nct be changed
fundamentally by this new constitution. Therefore it was

only proper that on this day at this conference these day

to day problem organisations of communities be seen as {(20)
part of the overall problem that the people were experiencing.”
He was then interrupted, but continued his answer, which went
on as follows "Now this was the view as expressed by the
organisations that came from communities affected by these
things differently.”™ Then the question was put to him "Is
there any link that you see between day to day problems and

the way political power is exercised in the country?" and

his answer was "Certainly, the exercise of political power
would mean that if all people are currently in this country,

we know that they are not voting, this means that we have (30)

noe/...
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no way of influencing policy in such a way that it can uplift
the conditions, improve the conditions of the black people
in the black areas. Now, if all the pecople in the country
are voting, there would be an even development as I have
said earlier on."

Then he gave the example of people living in rural
areas -and then at line 14 on page 13 258 he continues : "Now,
the day to day problems therefore have a direct 1link to the
policy, the national policy that arises out of the vote,
because if people do not vote, they‘cannot change the ' (10}
conditions effectively. Their influence is a very limited
one." A guestion is then put to him "Do you think governments
pay more attention éb those who vote them into office and
those.who do not have the vote?” and his answer is "That.
is so, because it is important that they must ensure that
when the-next election comes they get the highest vote and
that is ﬁot, they do not need the votes of the black people
and that is why they would find it easy to do things that
please white pecple."” Then the guestion is put to him "If
black people have the wvote, what do you think would happen(20)
insofar as educational problems and housing problems and
other day to day issues are concerned?" and his answer was
"I actually think that a vote in a central government of the
country is fundamental tc the solution of all problems. I
do not want to single out education. The education would
not be inferior obviously znd any other problem that there
is there, once you have a vote, you have power."

Then he is cross-examined and at volume 254 page 13 654
line B to page 13 655 line 23 the issue of the freedom
strucgle is taken up with him by the cross-examiner and (30)

the/...
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the gquestion put to Mr Molefe is this "But the important
part is that the masses must accept that they are engaged

in a freedom struggle. They must associate themselves with
the freedom struggle. That is why it is so overstressed."
And his answer was "The masses of our people have long been
part of the freedom struggle. They have known that maﬁy,
many yéars ago, since the implementation of the policies

of apartheid, they have‘known that they were involved in the
struggle against apartheid. I grew up as a child. Once I
started talking to other people and seeing what was (10)
haépening around me, Ivknew that I was part of the struggle.
I belong to a community that was invelved in the struggle
against apartheid. Therefore the struggle for freedom, it

is not as if you are talk;ng to people who are not concious
of what is happening to them and you are manipulating them
to accept that there is something which is foreign to them
which is called the national liberation struggle. We are
talking here about people whose daily life is the life of
experience of apé&theid, shunted from pillar to post and
suffering under the conditions of deplorable cornditions {20)
of shortage of houses, no proper facilities in the townships,
walking in the winter without a pair of shoes on, going to -
school with a pair of trousers that is torn at the back and
the buttocks are sticking out. All those things are the
things that people experience and they become part of the
struggle against apartheid. That is not something new to
them. All what perhaps could be said is that the UDF is a
front through which you can articulate your feelings and
your aspirations in an organised fashion. When you talk
about the black community, you are not talking about people(30)

who/...
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who are like white people, who have lived the rest of their
lives as lives of privilege and protection from the govern-
ment. You are talking about people who have suffered, who
had goné through pvain of suffering and deprevation, who have
experienced extreme militaracy, who have gone through a
situation where they had to work for pittance, low wages,
they had to go through a situation where they could not
organise themselves to bargain for better wages. The situation
that did not exist in the white community so that when we
really deal with the situation in the black community, we{10)
must understand that we are not talking about people to
whom suffering is a foreign thing. We are talking about
people who at different times in the historical development
have addressed in various ways the problems that they were
experiencing. All we are saying is that we are now saying
that we can co-crdinate all these feelings anc articulate
them in a much mere organised way through the UDF."

Each one of the accused that gave evidence described
in greater or lesser detail to your lordship their own back-
grounds and how they came to be involved in community crga-{(20)
nisations and those who took office in the UDF explained to
.your lordship how they came to find themselves in that
position. Their own personal experience demonstrates what
Mr Molefe is saying in this part of his evidence. I urge
your lordship to read the start of Mr Molefe's examination-
in-chief where he describes his own background, his growing
up, his going to school, the difficulties he had in getting
to school, the difficulties he had in pursuing his education,
his experiences with the police and ultimately his movements
in the community organisations and political activities. (30)

I/...
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I ask your lordship to ask yourself the gquestion what you
might have done if you had been in Mr Molefe's position.
Would you have acted any differently? Would you have thought
that these were issues worth strugéling for? Would you have
thought that the skills which you had might best be used to
help advance the cause of those who were powerless in this
country?

Mr Molefe was questioﬁed by your lordship also on some
aspects of this and I shall give your lordship that passage.
It is in volume 256 . There is a long passage from page (;0)
13 761 to page 13 766, I do not want to read that all to your
lordship, but at page 13 764 your lordship asked this gues-
tion "Can I put it this way. If I agree to documentation
correctly a problem or an issue, let us call it a problem,
was not addressed and dealt with as a problem as such but
it was always relation to apartheid. The issue was always
dezlt with on the basis that the people should realise that
the cause of each and every problem was apartheid and that
therefore the cemonstration should not be so much against
the particular issue but against apartheid as such. Was {20)
that not the approach?" Mr Molefe's answer is “Well, there
are instances where the approach would be that, because when
you deal for instance with these, your high rentals, we might
protest to the local authorities and say lock, you are
increasing the rent, we cannot afford it, do not increase
it, but then theyv decided that they zre not going to increase
it, but for us to solve the problem at least for a reasonzable
period of permanently, we must understand the source of that
prcblem.” Then Mr Molefe goes on to say "The source of that
problem would ultimately be government policy” and then (30)

he/...
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he goes on to say "So that in that context" and this is at
page 13 765 roundabout line 15 "it would really be linked

up with the issue of the government, but if it was an issue
of principle, suspending five students in the school from
classes, the matter would be tackled as between the ccimunity
and that principal."™ Then your lordship said “That is
between the affiliates and the principal, not between the

UDF and the principal?" and he answers "Well, even if the

UDF was to be called upon to participate, it would still

be between the UDF and the affiliates, I mean between the (10}
UDF and the principal.” Then he continues "The situation in
the black communities is a very unfortunate one, because
possibly 99% of.the problems that are experienced there -
that are experienced in those communities, are directly
caused, directly or indirectly the results of the application
of the apartheid policies. The situation would not be the
same in the white area. Why? Because people there can vote,
If 2 problem arises in Pretoria it is a purely a Pretoria
problem. It can be tackled there. If the NP (I think that

is a typing erreor but it is actually guite an accurate {20}
typing error) responsible is available, he can be called

upon to address the matter or it can just be handled by
comzunity and the particular authority at that local level,
but in our community even if we want to do that, it is

simply ‘impossible because the policies of apartheid make it
impcssible. "

There was another passage in volume 254 where he was
cross—-examined in regard to the issue of a voting a fourth
chamber of parliament. That is at page 13 633 line 14 to
page 13 636 line 25. He is asked "Can you tell us what {(30)

is/...
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is the official stand and the official policy of the UDF on
the guestion that if.the government was prepared to give
the blacks in this country a vote also in a fourth chamber
in the same parliament would it have been acceptable?" His .
answer is "We would reject that and my reasons are as follows.
We do not want a chamber that has got no power to change
the legislation in the country. ﬁe do not want a chamber
that wants to keep the black people confined to 13% of the
land and the homelands and group areas. We wanted a vote,
a meaningful vote, a vote that would enable us to change (10)
the laws of the country in such a manner that what South
Africa can offer, the wealth of the country can be sharéd_
by all. That all people would have a meaningful participa-
tion in the government. If I wanted to stand as the prime
minister of South Africa, I should be allowed to do =zo. If
I wanted to elect somebody as the prime minister in the
central government, I should be allowed to do so. Not a
fourth chamber that would operate in the accordance with the
unworkable equations that the government had set out for
this tri-cameral parliament where all the time white (20)
people have got to be in the majority. Notwithstanding the
fact that they do mnot constitute the majority of the society
in South Africa. Where they have control over all impor-
tant matters, like finance, defence, foreign ministries and
so on. We wanted a government where all the people would have
access to all those important areas of government. So that
a fourth chamber would still have been rejected as a non-
starter."” Then the cross-examiner says

"Out of your answer can I accept that the
struggle that the UDF is engaged in is not a struggle for (30)

political/...
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.political rights but is a fight for the seizure of power

in South Africa?" Well, I do not think that that is what

the answer said at all, but in fact the answer given by

Mr Molefe is very firm "That is not so. I rejectedthe pro-.
position. The struggle that the UDF is involved‘in, is a
struggle for political rights but meaningful political
rights. Political rights that would enable all the parties
of this country, the black people of this country who have
hitherto not been allowed to determine their own future,

to do so as part of the broad society of South Africa. (10)
We are not involved in the seizure of power. It is very
clezr in our call for a national convention, we are not
saying that we are the only representatives of the people

of South Africa and we want the governmeng to hand over power
to us. We are not saying so. We are saying" and then there
is z2n interruption and he continues "We are saying that a
national convention must be convened with the leaders of the
peozle of this country, the nationalist party, the PFP,
various constituencies including pecple in the homelands, all
of them is accepted, voted fcr by their own constituencies{20)
to represent them at a national convention. They could sit
there and hammer out what they considered to be the best
constitution for the future of South Africa." The guestion
then goes off onto the circumstances in which the national
convention out of which the union was established, took place
ané then the cross-examiner continues "Do you agree that the
realities in South Affrica and the de facto position is that
if there is a national convention, it will mean in fact a
seizure of power by the blacks, because they are in the
majority by far?" and the answer is "I do not accept that. (30)

That/...
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That is what is being propagated by those who are opposed
to meaningful political change in this country. We are
committed to non-racial South Africa. Trade unions which
matter in this country, bigger trade unions are committed
to that approach and ever so many organisations. They are
led today by some people who are white. We in the UDF have
got white people in our executive committeesi We elect
them, we elect them as patrons and so on. It 1is not true
that when a change comes, the black people will take over.
I mace this point'that we are not looking for a black (10)
majority rule. We are looking for a government in which all
the people of the country will govern together. It is
true that in terms of ratios, i;.terms of the ratios relating
vto the figures of each population group as it stands now, |
that the African people are in the majority and that it is
very 1ikely‘that once a government is set up, the majority
of cabinet ministers might come from the African sector,
but whatever government is set up, it is guided by the broad
principles agre=sc upon and to which the parties are committed
and if it is a principle of non-racialism where zeople {20)
are not regarded as whites, coloureds and indians and having
special treatment because of the colour of their skin, then
you will have no problem. People are treated egqually. The
law will protect everybody equally, not because of the
colour of their skin."

That is the evidence. It‘is the evidence which is
repeated continually throughout the cross-examination. It
is the evidence which emerges from all of the witnesses who
were asked about this and it is the evidence which is simply

ignored by the state. The state is incapable in its (30)

argument/...
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argument as it was in its questioning of understanding the
concept of a‘non-racial society in which people see each
other as people and ultimately vote as different people vote
2all over the world according to political philosophies, to
attitude, to thelr own particular backgrounds possibly and
it is that inability to understand how there could be a
non-racial society that leads the state continually to talk-
in terms of seizure of power. Take over of power as if the
UDF were on a war of conguest, seeking to overtﬁrow the
government violently and instal itself in the place of (10}
the government. That was rejected totally whenever it was
put to the accused and there is no evidence which goes the
other way and no reasons have been given to your lordship
why you should reject that evidence. We are going to show
your lordship later how these issues were related to the
campaign against the Koornhof laws and the new constitution
and how they were related to the other issues that were taken
up by the UDF.

We also want to show your lordship that the attitudes
of other organisations who saw themselves as part of the (20)
liberation struggle and how they also talk in terms of libera-
tior and a non-racial society as those associated with the
UDF, thouch their attitudes are not the same on different
issues and their tactics are not the same on different
issues. |

In the evidence of Mr Dangor in volume 372 page 21 489
lines 6 to 17 he confirmed that he was present when Dr Bengu
of Inkatha spoke on behalf of Inkatha at the labour'party
annual conference in December 1977 anéd a speech which was
put in as EXHIBIT DAll% was confirmed by him, as indeed (30)

later/...
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later he, at about that part of the record, confirmed all
- the exhibits which he put in and says he was present at all
those conferences. It is Professor Bengu and in his address
to the labour party he says - you will find it in thé first.
paragraph - in his capacity as secretary general of £he
national cultural liberation movement Inkatha "I bring you
greetings from my president Chief Buthelezi." Then about
the third or fourth paragraph he says "May I now take the
opportunity to inform you how the bond of brotherhood in the
liberation struggle was forged between the national cultural(l0)
liberation movement and your party, after your recent rejec-
tion of government policy which aimed at finally sealing
the separation of a coloured commuhity from the rest of the
black people in Scouth Africa. 1Inkatha congratulates you
on your having refused to sell your birth right for a supposediy
democratic gimmick calculated to isclate you from your
fellow black sufferers. 1Inkatha applauds your having seen
through the trick wihich was aimed at perpetuating our
subjucation. We stand for one. South Africa with justice for
all populaticn groups regardless of their ethnic affilations. (20)
Our rejection of the Pretoria type of independence and your
refusal to become an appendage %o an all white parliament
has already given us a base for common political strategy}
Before we establish a common strategy, however, it is
necessary for us to remind ourselves of the lessons we ought
to learn from the history of the liberation strucgle in
South Africa."

Then we go into the history beginning with the formation
of the African National Congress in 1912. You see this, the
theme of a common struggle with a historical background, a (30)

struggle/...
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struggle to which people who have been excluded from power
identify themselves, associate themselves, their goal being
the part of a common society and not excluded from it, the
goal being to end the powerless situation in which they find
themselves and obviously they start with their history, because
it is not something that the accused told you in their evi-
dence, it is not something which as it were just dropped out
of the sky when the UDF was formed in August 1983. It is a
struggle which has been going on for a long time and they
talk zbout liberation movements and they see themselves (10)
as being in pursuit of a goal in which there will be a common
society.

it does not matter whether your lordship agrees or
disacrees with their goal of a common society. That is not
the issue in this case. The issue in this case is not
whether a non-racial society where all people vote will be
better than a society structured iiffe;ently.

The issue 1is whether the people legitimately can aspire
to such a society. Whether they genuinely can believe in
such & society and whether they see such a society as one (20)
which will not only change their position of powerlessness
and give them a stake in a common society, but will be better
for the whole country. One cannot say simply Lbecause people
aspire to that, and your lordship knows it 1is an aspiration
which people all over the world have, people at all times
in history who have been excluded from power, have always
struggled to be incorporated into the power and the history
of the world is full of illustrations of liberation struggles,
of people who see themselves as being oppreséed and in fact
have been struggling to be incorporated into a common (30)

society/...
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society.

The issue is whether that struggle, peoplé who undertake
that struggle, necessarily must be said to have committed
themselves to the violent overthrow of the state, because
that is what the state is saying. The state says anybody
who embarks upon the struggle, must engage in violent tactics.
I do not want to répeat what I said to your lordship when I

started my argument a week or two ago. That is a non secguitur.

Viclence is one method of struggle, but it is not the only
methed and it would be guite disastrous if a conclusion {10)

were to be reached that the only way in which those engaged

"in the freedom struggle can hope to achieve or pursue their

goals 4is through violence. Such a judgment were to come down,
it would be catastrophic to anybody.

At the bottom of page 2 of Prcfessor Bengu's address
he says "Firstly we ought to define ourselves in terms of
our liberation aspirations. What do we rezlly mean when we
refer to ourselves as blacks? Is this term acceptable to
all the oppressed people in the country or is it a term of
convenience to some of us and to the oppressors?" Its {20)
concept of blackness as the victims of the apartheid society,
the concept of oppressor and oppressed, goes through and must
inevitably be part of the rhetoric and the language of every-
body engaged in the freedom struggle.

If your lordship looks back in history vour lordshiz
will see the same terms and the same expressions and the
same attitudes being expressed in the 1930's by people like
Dr Diedericks and others in theilr writings of the time.

At page 3 in the first paragraph we have this "Please
do know that I make the suggestion very humbly. I have (30)

not/...
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not come to criticise the labour party, but to make sugges-
tions in the interest of all liberation movements in South
Africa.” The state's thesis is that the only liberation
movements in South Africa are the ANC and the PAC, but that
is not so. Everybody engaged in the struggle talks of libe-
ration movements, knowing that there are differences, knowing
that there are those who are struggling violently knowing that there
are those who are struggling non-viclently and I think you
will find in the evidence that Mr Molefe I think it was said
that - I will find that passage for you as we move along, (10)
"Pecole like Inkatha and others perceived themselves as being
one of the liberation movements in South Africa. It is
important for us to see ourselves deoing the same thing when
we call power to the people. We are referred to a strategy
that has not been tried in South Africa before. The §logan
power to the people is directly opposeé to the strategy of
power to’the leaders. It is the people who have power. We
therefore need to conscientise and mobilise the people in
oréar to generate power in the people. If the Vorster
government were a type we could negotiate with, we will be (29}
gensrating power in our leadership. South Africa is going

to pbe liberated by the force of the power of the people.

By the way, when we refer to the concept of conscientisation
we refer to something more than the awareness by the oppressed
of the oppressive situation. It should mean the awareness

by the people that they have power to change their situation.
It is not enough for the people to be members of parties

ané organisations. They should be getting prepared for the
disaster that awaits us. In mass nationalism that will set
us free. The politics of a situation in South Africa demand(30)

that/...
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that we invest heavily in the masses of our people, engage
them in the freedom struggle and then set them free to set
the country free." That is militant rhetoric and you will
find militapt rhetoric in all the speeches’of people engaged,
nor necessarily all, in many of the speeches of people
engaged in the liberation struggle and I am later again going
to address your lordship in relation to the use of militant
lJanguage and how our courts‘have approached the use of such
language and why such language is used in political speeches
and political writings and what purpose it serves. - (10)
At page 4 Professor Bengu says "The fact that we call
ourselves a liberation movement operating within the country,
speaks for itself. Our motives are identical with those of
the liberation movements engaged in fighting on the bordérs
of this country. The only difference is we have adopted a
strategy of non-violence. We hope we should be understood
as saying that we want to explore all non-military fronts in
our struggle. In this case non-violence does not mean non-
action, but réther‘various self-help activities stem £rom
the people. After conscientising and mobilising the (20)
people, the Inkatha leadership will work out a clear cut and
well graduated program of positive action. We do not hide
the fact that some day God knows when, we shall have to take
liberatory action. Freedom cannot come in any other way."
Then he goes on to say that ... (Court intervenes)
COURT : What does that mean?

MR CHASKALSON : Then he says that non-violence is merely a

strategy. What he is saying is that - I would not like to
talk too much about what Professor Bengu may or may not have
in mind, but what he seems to be saying, we have not had (30)

any/...
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any evidence about it; but he seems to be saying ... (Court
intervenes)

COURT : What does liberatory action mean then?

MR CHASKALSON : It means mobilising and activising the people

... (Court intervenes})

COURT : That he has already been doing. So, he says some
day, Gcd knows when, we shall have to take liberatory action.
So, it cannot refer to what hgs been deone so far and what
he intends doing.

MR CHASKALSON : There are non-violent liberatory action. {10)

I do not know whether he had in mind that Inkatha should
turn over to violence or whether he had in mind that Inkatha
should pﬁrsue action such as boycotts, stay-aways, strikes,
protests and non-violent passive resistence. There are all
sorts of ways in which -direct action can be taken.

You will see at page 3 he finishes his speech "Amandla
Ngawethu. Power to the people." That too your lordship
has been told is an ancient slogan. It is a slogan used
by people engaged in the liberation struggle. It is not an
ANC slogan, although it may be a slcogan used by the ANC. (20}
It is a slogan used py all engaged in the struggle. That
is the evidence., That is what your lordship was told and
here your lordship sees it confirmed in that evidence.

Your lordship w*ll‘even see another example in
EXHIZIT DALI23. It is the veryv coanference at which the labour
party resolves to go into the tri-cameral parliament and the
leader who addresses that conference, the Reverend H.J.
Hendrickse begins his speech "Mr Chairman, distinguished
guests, comrades in-the struggle for liberation.

ASSESSOR (MR KRUGEL) : What page is that? (30)

MR CHASKALSON/...
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MR CHASKALSON : It is page 11 of the'numbering and page 10

of the typing. I have got written on my page 11 in the
numbering and 10 in typing, DAl23.

Your lordship will see that at DAl20 page 6 under
resolution S, it is page 6 again of the handwritten numbers
"fhe labour party of South Africa sends fraternal greetings
to all liperatory movements in Southern Africa and wishes
them well in their fight fér true liberation."

Then your lordship will see at DAl24 in paragraph 6 page
2 of that particular document, it has got a typed number (10)
17 page 2 "Conference ccnfirms and reiterates its statement
of identification w&th the goals of the ANC and the PAC and
expresses its confidénce in our membership of the Sou;h
African black alliance." South African black alliance, I
think vour lordship has had evidence that it consisted of
Inkatha, the labour party, the reform party, I am not sure,
but there is some evidence about it. "It is only through a
united front that we can rid ourselves of discrimination in
the country of our birth and thersiore conference considers
it imperative and a priority that the labour party makes {20)
an all out effort to effect unity of purpose within the
diverse SA community and formulate a united modus" I cénnot
read this word, it might be vivendi, I cannot read it,
my copy is poor, and promote alliances to unde the successful
divide ané rule tactics hitherto employed by the government
and its predecessors throughout the historv of South Africa:
Although there are divergent strategies a common unity could
be effected against the dispossessed and disenfranchised
community and which will be a guarantee for our victory over
the minority government of South Africa."” (30)

You/...
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You will see also in I think it is DAl120, I must go
back to that.
COURT : Page?

MR CHASKALSON : I just want to check my reference and then:

I will give it to your lordship. DAl1l19 page 5, where there
is reference to the fact - it is both typed page 5 and
written page 5. Your lordship will see in the third para-
graph "The president of Inkatha has constantly called for
& national éonvention of all race groups in South Africa."
Your lordship will see that this is some years (10
before - what I am trving to show your lordship is these
concepts which we are told by the state are ANC concepts,
these concepts are around in the politics of the liberation
strusgle for years. The state starts putting in its documgnts
at 1882, We are showing you talk years before that of united
fronts of urnity of national conventions of sclidarity in the
liberation, all these things have been there and when the
accused told you thait, they are borne out by the evidence
which we have called by other people to show that that was
- inde=d the case. (20)
Then your lordship will see in DAl21 the repcrts of the
secratary of the labour party.
COURT : Page?

MR CHEASKALSON : It is the second page of the exhibit. My

page has been cut off. It says the "1l2th annual conference
Oudtshoorn December 1377."
COURT : Paragraph?

MR CHASKALSON : The first paragraph, your lordship will see

... (Court intervenes)
COURT : Well, it says "We said we would expose and this (30)
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we did. '

MR CHASKALSON : I will go back to the first page then the

first paragraph - the page before that "To deny we have
shortcomings would serve no purpose and possibly lead to
complaisancy. However, our achievements since the establish-
ment of the party have been such that in the circumstances

we can justifiably be proud of our role in the liberatory
struggle.” Andrthen at the very bottom of the page "Our
confrontation politicsrpaid off. We rapidly became a

thorne in the flesh of the government; Historf will (10)
prove that our presence cn the CPRC was justified. We said
we would expose this. We did. We said we would embarrass,
this we did. We said we would obstruct, this we d4id.

We said we would reveal separate institutions as fraudulgnt
created to re-echo government senseless and aécept govern-
ment policies. This we did. Furthermore, if we had
co-operated, agreed to serve on the CPRC liaison committee

and not frustrated the implementation of separate develop-
ment, there would have been no need to create a cabinet
council and much less devise new constitutional proposzals. (20)
In the process we have destroyed the CPRC as well.,"

Your lordship will see as we go cdown to the last para-
graph before the heading "National executive committee? the
statement"But the fight has only begun. There is still a
long strucgle ahead."

Again the accused when they talked about the histofy
of the struggle, pointed to the gains which had been made
by non-viclent strategies, to the way in which boycott
and obstruction had demonstirated the unacceptability of
government created structures to the people to whom they (30)

matter/...
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matter and that that in turn led to changes in the government
policy. We are going to show your lordship as we look at

the evidence and we turn to the evidenée of the campaigns

how there are other examples and illustrations that parti-
cular policies, non-violent strategies, have iﬁposed pressures
to which the government has responded and has resulted in
changes.

Your lordship will also see in EXHIRBIT B2, this is an
AZAPO cdocument, the cover is the clenched fist, said by the
state to be the ANC slogan or the ANC symbol, but it is (10)

a symbol of all engaged in the liberatory struggle and I
think it is not confined to this country as well. Your
lordship will see a reference on page 3 of the typed speech,
it is a speech of Muntu Myeza where AZAPO describes itself
as a pgople's liberation movement and your lordship will

see on page 10 that it concludes with Amandla.

The state in this section o0f its argument relies on
certain of the documents and extracts from those documents
and extracts from speeches and we intend going in detail
into its argument dealing with the particular passages on {20}
which it relies, First we want to deal with the way in
which we suggest that this part of the case should be apprcached
by the court.

I have already referred your lordship to the judgment
of the court which heard the case S v Adams a treason trial
of the late 50's and early 60's, a judgment which was
delivered in 1961, It was a judgment which resulted in the
acquittal of all the accused. We want to begin this part of
our argument by looking in more detail at that judgment.

It is an important judgment because of the close similarity(30)

which/...
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which exists between that case and the present case. I have
already referred your lordship to the structure of the indict-
ment and I do noﬁ want to go over that again.

COURT : Could I just pause there. The judgment does not give
is the iﬁdictment. I do ﬁot think I should call for the
indictment in any case, because it will be volumes and

volumes I am suie, but-was the indictment structured the same
as in this case?

MR CHASKALSON : I have read the extract, there are large

extracts from the indictment ... (Court intervenes) {(10)
COURT : I have read the judgment.

MR CHASKALSON : Perhaps I should go into the libraries and

try and find the indictment and then I will be able to answer
your lordship.

COURT : I think it may become relevant if vou rely on this
judgment for an argument on our indictment.

MR CHASKALSON : Well, I will look at it, but I think the

central part of the indictment is very similar to the central
part of the indictment here. Certainly the - in this case
the fact that the state tied themselves to violence, its (20)
langquage may not have been precisely the same as the language
in the other case, but in each one it was guite clear that’

that was what the allegation contained in the indictment was

and in this case is. Counsel informed the court that that
was the case. S0, on that area there seems to be no diffe-
rence.

What I want to‘turn to now is the question of how do
you proof policy. It is dealt with in the judgments of
Rumpff,J. ané Bekker, J. Rumpff, J. puts it this way at
pages 31 to 32 of his judgment. It is at the bottom of {30)

page/...
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page 31 :

"I do not think that the meaning of the word policy
raises any real difficulty. The policy of a political
oréanisation or party has always been 2 gquestion of
fact. One obviously looks to the constitution first,
if there be one, with its amendments. One looks at
resolutions taken at conferences, deblarations of
responsible leaders and at any other relevant fact.

If responsible leaders or publications issued by the

party regulérly or over a lengthy periocd of time (10)
proclaim or announce a certain policy directly or
indirectly and the annual conferences or general
meetings of the party confirm such policy either expressly
or tacidly, the policy so proclaimed will be held *to be
the policy of the party. In order to draw comparison
between the professed policy of the African Naticnal
Congress and its éonduct, it is necessary to consider
briefly what the organisation claimed its policy to be.”

Bekker, J. after dealing with an argument by the state that
an crganisation, if it is alleged that an organisation 1is (20)

committed ... (Court intervenes)

COURT : Page?

MR CZASKALSON : Page 21 to 22, after dealing with the argu-

ment that if an organisation was committed to violence, one

would not expect to find it in its constitution.

COURT : There are a number cf pages missing in this volume

I have. It does not matter so very much it seems. Does your
volume also have pages that jump around?

MR CEASKALSON : It is Kennedy, J.'s judgment, When I refer

to that judgment I think I can help vour lordship through (30)

it/...
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it. What happens is this. 1In Kennedy, J's judgment he
quotes from certain schedules and when he gquotes from the
schedule he puts the schedule into his judgment and says
schedule B and schedule B starts at pagé 1. So, you will
get a judgment which starts page 65. The next page will

be numbered 1. When I will take your lordship through
passages of Kennedy, J.'s judgment, I have always gone back
to the main page in the judgment and I will be able to show
your lordship how that ... (Court intervenes)

COURT : Well, let me just see where I can pick up Bekker, (10)
J.'s judgment,

MR CHASKALSON : His is the last judgment or should be the

e

last judgment in the file. It is the last judgment in my
file and your lordship's £file was put together in the same
way as mine,

MR CHASKALSON
COURT : I also remember it that way. The numbering of the

races of his judgment are consecutive. So, you would not have
the trouble that your lorxdship has with Kennedv, J.
COURT : Is the top of the page "National congress"?

MR CHASXALSON : Yes. The state argument was that if an (20)

organisation was committed to a policy of violence, one would
not expect to find it in its constitution and Bekker, J.
says that subject to certain qualifications which I shall
mention, there appears to be merit in this suggestion and
then he continues :
"In the present instance the enquiry turns on the policy
of the African National Congress. Its policy is a
guestion of fact and if for instance the evidence

shows that a particular trend manifested itself in the

rank and file cf its members to an extent that it would(30)
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be safe to conclude that it become a matter of general
kﬁowledge enjoying the approval and support of its
membership, that trend may with justification be declared
to be the policy of the organisation, even if its consti-
tution is silent thereon. Obviously the constitution
lays down the policy of an organisation, but if circum-
stances such as.beiﬁg mentioned are present, the policy
couléd be moulded dehors the constitution. Whether sueh
a policy has come into being would depend entirely on
circumstances of each case, for instance on how (10)
often, in what manner, on what occasions, by whom such
trend is suggested or advocated and on the reaction
of its members. It is on this basis that I shall now
oroceed to analyse the evidence and deal witﬁ the
guestion whether it has been proved that the African
National Congress had acquired a policy to overthrow
the state by violence."”

Ther. he goes on Lo cdeal with direct evidence to the contrary

which have been given. I will take your lordship through

the papers. (20)
COURT ADJOURNS. COURT RESUMES.
MR CHASKALSON : I have referred your lordship to page 22

of the judgment of Bekker, J. where he cdealt with the

uestion of i nd then his app h, i tir
guest f polic nd then hi pproach, if I could continue

‘o

at page 22 :
"Direct evidence to the contrary that the African National
Congress had embraced a policy of non-violence was given
by Luthuli, Matthews, Mandela, Dr Xonko, Geshe and a
number of less important officials of the organisation.
The nature of the onus which rests on the prosecution(30)

requires/...
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requires it to prove that this testimony is false. If
it fails in this regard, it fails altogether. 1It 1is
not for the accused to prove that the evidence is true.
If the evidence might reasonably be true, it suffices
to secure their acquittal. I make mention hereof
because the documentary support which Luthuli and
Matthews, the two acknowledged leaders of the crganisa-
tion enjoy in regard to the exposition of its policy
and which also brings into true perspective the task

which the prosecution have set itself."” (10)

Except for gross generalisation which I shall deal with as I
go through these 82 pages, the state has not advanced any
reason in its argument #hy the evidence of Mr Molefe, Mr
Leko:z and other witnesses who spoke to the non-violent
policy of the UDF should be rejected.

At page 43 of Bekker, J.'s judgment he says this halfway

down the page :

"In any criminal trial a doubt may &arise on the evidence
placed before the court, but it often happens that a
doubt arises because o0f the lacX or absencs of evi- (20)
dence peifore a court. In the present instance both
these considerations apply to the case for the prosecu-
tion."

We will make the submission to your lordship that both those
considerations apply to the facts of the present case.
Then his lordship savs :

"Admittedly the number of speeches to which we were
referred was great, but this number fades into insigni-
ficance when the evidence of a total number of speeches
made during the indictment period is brought into (30)

perspective/...
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perspective.”
He says :

"As will appear from the judgment of my brother Kennedy,
an analysis of the evidence shows that the prosecution
in support of its allegation that a nationwide conspiracy
to overthrow the state by violence existed, relied on
the net result on alleged violence utterances made by
some but not all the speakers at 85 meetings out of a
total of some 15 000 meetings which were held by the
organisation during the period of the indictment. In(l0)
other words, the total percentage of meetingg relied on
1s under 1%. The analysis also reveals that there -is
no.reliable evidence to support a finding that any form
of violence was advocated in the Cape, the Orange Free

tate and the Natal province. Furthermore that even at
meetings where alleged viclent speeches were made, the
speaker on occasion either contradicted himself or was
contracicted by other speakers in advocating non-~violsnce
in some form or another."
We will come back to that as well when we ccme o leok (20)
at what the state does rely upon at the end of the case.
I am going to continue with this judgment. I want to
show your lordshio what were the facts which were ZIound to
be proved inm the 1961 case and I am going to take your lord-
ship throuch different judgments to show them, but largely
I will be working firom the judgment of Rumpff, J. to begin
with. At page 70 of the judgment :

"First it was found és a fact that the ANC was struggling
for a fundamentally different form of state."

That is a passage which begins : {30)

"The/...



C1l509.67 - 26 231 - ARGUMENT

"The former state basad on the demands set out above
is in our view radically and fundamentally different

- from the form of the present South Africa in regard to
its political, social and economic structure. This
difference was realised and emphasised by leaders of
the African Naticnal Congress.”

Secondly he draws attention to the fact that it was realised
that the findamentally different form of state could only be
achizved by organising mass struggles againét government
policies. He refers to an article written by Mr Nelson (10)
Mandela who was an accused in that case. It was an article
called "In our lifetime" and this is a passage which is

citec¢ by Rumpff, J.

"The charter is more than a list of demands for democratic
refecrms. It is a revolutionary document, precisely
because the changes it envisage cannot be one without
breaking up the economic and political set-up of a
presen: South Africa. To win the demands, calls for
the organisation, launching and development of mass
struggles on the widest scale. They will be won (20)
and consolidated only in the course and as a result of
a nationwidelcampaign of aggitation through stubborn
and determined mass struggle to cdefeat the economic
and political policies of a national government by
repulsing their onslaught on the living standards and
liberties of the people. The most vital task facing
the democratic movement in this country is to unleash
such struggles and a develcpment on the basis of a
concrete and immediate demands of the people from area
to area. Only in this way can we build a powerful (30)

mass/...
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mass movement which is the only guarantee of ultimate
victory and a struggle for democratic reforms. Only in
this way will a democratic movement become a vital in-
strument for the winning of the democratic changes set
out in the charter.”
Thirdly that and I here will be drawing your lordship's
attention to passages at page 41 of Rumpff, J.'s judgment,
in pursuing the struggle a number of tactics were advanced.
First we are ﬁold that in pursuing the struggle the ANC
adopted a strong anti-imperialist posture. That is at pages(10)
41 to 43.

"In addressing the court on the issue of a liberation
movement, the prosecution argued that the evidence is
consisting of resolutions énd propaganda material and
some of the reported speeches proved that the African
National Congress considered the liberatory movement
in South Africa as part of a liberatory struggle in the
werld., It sﬁpported and expressecd solidarity with the
iiberatory struggles of the freedom forces throughout
the world. The prosecution submitted that the African (20)
National Congress, a liberatory movement, had consistently
propagated the view that on the world front there were
two hostilé and opposing camps. On the one side there
was the camp of the warmongaring capitalist and imperialist
oppressor. On the other side there was the camp which
stood for peace, freedom and democracy. The African
National Congress told its followers that the imperialist
camp was headed by the United States of America and that
it consisted of imperialist and colonial powers such as
. Britain, France, Belgium, Portugal, Spain and Holland. (30)

The/...
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The object of the camp was to keep the oppressed people
in the colonial countries in Asia and Africa in a perma-
nent state of subjucation and oppression. South Africa
was a capitalist country and have chosen to be in the
western camp. The followers of the African National
Congress were told that the camp of freedom, peace and
democracy was fighting oppression to end man's humanity
to man. It supported.the colonial people who were
fighting to shake off the shackles of colonial impres-
sion., The African National Congress represented the (10)
imperialist powers as bent upon ruthlessly suppressing
and crushing the national liberation movements by brutal
wars to forestall what the congress described as a
revoluticnary democracy in Africa and Asia. The
imperialists were described as reactionary powers
prepared %o plunge the world into a bloodbath and with
this object in view they formed alliances such as
Nato and Cito. The African National Congress considered
the liberation movement in South Africa as part of the
liberatory struggle in the world. It propagated the(Z0)
view that liberation is inexplicably linked with the
fight for peace and the fight against imperialism and
that imperialism had to be destroyed because it was a
threat to peace. It often referred to the struggles
in China, Xorea, Malay, Vietnam and Kenia describing
them as struggles for freedom and liberation.In violent
language the conduct of the constituted authorities
was condemned and invariably the conduct of the suppressec
people waé justified by suggestions that they were
resorting to methods which were forced upon them by {(30)

the/...
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the oppressor. The African National Congress told its
people that inspite of the fact that the oppressor
resorted to force, in the end the people's movement
will break thrcugh the net of imperialist oppression.
A consideration of all the evidence put before us
showed that the above submission by the prosecution
on the attitude of the African National Congress towards
“a so-called liberatory struggle is justified.”
Your lordship has here been referred to one or two resclu-
tions condemning imperialism, but thét is as far as the {10)
state's case goes on that aspect of its case. ©Nothing
approaching this body of evidence which was put before the
court there which was dealt with and accommodated within
the verdict acgquitting &all the accused.
| It was also found - Rumpff, J. found as a fact that
the propaganda campaigns were run against the government,
which were calculated the cause for resentment to the then
present ‘form of state. There was an aspect of that case

which was concerned with communism which we do not have in

1

the present case but his lordship continues after saving (20)

k

he will deal with the communist part of the - the allegation
of communism later in his judgment. He then continues at
the bottom of page 43 zs follows :

"From the attitude and conduct of the African National
Congress as set out above, we were asked to draw the
inference that in preparing the masses for a struggle
against the state and in placing South Africa in a
capitalisé imperialist camp led by the so-called war-
mongering powers of the west, the African National
Congress was building up and fermenting hatred and {30}
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resent#ient in the minds of the people towards a type
of state found in South Africa and was undermining
their allegiance and loyalty to the state in preparing
the people to count no cost too great in their struggle
for freedom and liberation. On this issue I do not
think that it can be disputed that the natural and
probable consequence of the bropaganda 0f the African
National Congress was or were to cause resentment
towards the present form of state. That by itself
could not of coursé help the presecution and we were (10)
asked to consider this aspect of the case together with
211 the other features in order to arrive at a verdict
that the ‘accused intended to overthrdQ the state by
violence."
Then it appears from the judgment that the African National
Congress in fact contemplated pursuing 1its goals by illegal
means and that it realised that in doing so, the staﬁe might
resort to the use of force to maintain law and ordéer. That
is dealt with by Rumpif, J. at page 32 of his judgment.
He says : (20)
"In 19249 a program of action was adop?ed which inder
alia descriked the method or weapons to be emrloyed
to achieve its objects as being 'immediate and active
boycott, strike, civil discobedience, ncn-co-overation,
and such means as may bring about the accomplishment
and realisation of our aspirations. According to the
defence evidence the African National Congress took
up the attitude that it was compelled to use these methods
pecause petitions and protests have proved ineffective.
The evidence also disclosed that the African (30)
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National Congress in applying those methods did not
exclude the possibility of laws being breached and
envisaged the possibility of the state using force
to maintain law and order."
Bekker, J. also refers to that at page 14 of his judgment.
He says this :

"Although there are many more- -similar references to be
found in his evidence, the aforegoing are sufficiently’
clear to indicate that the African National Congress
as a matter of policy sought to achieve its aim by (10)
coercing the government or the electoraﬁe to accept
its demands by employing methods which envisaged
illegal action on the part of the masses and a possible
undermining of the economy of the state and that it was
realised that the state might, in order'to.maintain law
and order, have to rely on its police or other armed
forces. Whether this justifies the contention of the
prosecutiocon in the light of all the other evidence,
that the organisation intended to_overthrow the state
by viclence, will be dealt with later on. At the (20)
moment I am concerned only with the evidence inscfar as
it throws light on the program of action and the possi;
bilities which could arise from its application and
which were Known or realised by the organisation or
the leading members.,"

Then -the evidence shows that certain of the leaders of the
African National Congress had made speeches which were con-
strued as incitements to violence. I am going to refer your
lordship so that your lordship can see the context in which
this judgmeﬁt was ultimately given to some of those (30)
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speeches which were referred to in the judgment. The first

is in the judgment of Rumpff, J. at ﬁhe bottom of page 2 :
"One of the speakers was the accused Geshe who was at

that time inter alia a member of the national executive

committee of the African National Congress and a volun-
teer in chief of the freedom volunteers in the Transvaal."
So, he was indeed a high ranking officer of the ANC.
"His introduction by the chairman of the meeting and
portioﬂs of the recorded speech which was made, read
as follows : (10}
'Chairman: So, the one I am going to call upon to
speak now is the volunteer in chief. You know
that some time ago we said we wanted fifty
thousand volunteers. I think today we still want
those volunteers. We want those volunteers to be
thers and the one I am going to call upon to speak
now 1s the volunteer in chief. He is just going
to speak in his capacity as volunteer in chief.'™"
Then we have Geshe's speech.
"Afrika. {20)
Audience: Mayibuye.
Afrika.
Mayibuye.
Afrika.
Mayibuye.
Mr Chairman, scns and daughters of Africa, war has been
declared. War has been declared. Your leaders havg
spoken to vou, but you must not be afraid. When war has
peen declared it is the duty of those to whom war has
been declared against, not to panic. War has been {30)
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declard. The government has decided not only to oppress
the African people but to exterminate it from the sur-
face of this earth, their mother country. Your leaders
have told you what the position is. Your leaders have
told you that among other things the government of this
country, the Strydom, Swart and Verwoefd clique want to
arrest yet another two hundred."
Then another passage 1is gquoted

"The time has come for congress to take the offensive.

We are tired of the bluff of Strydom and others. Time(1l0)
has come now for congress to tell Stryaom and others
what to do. Time has come for Chief Lufhuli, for
Moretsele and for Reverend Xgabi to say who must be
arrested, who is this wanted. It must be congress

which must give those wanted, not those fools to come
and choose amongst us who is to be arrested. How can
that be done? How can Chief Luthuli decide who must

be arrested and when? Only when Chief Luthuli has

50 000 volunteers then 200 will be a simple matter.

Out of the 50 000 volunteers he can give Swart 200 and (20}
that will cost Swart the whole of the union of South
Africa. Friends, my task this afternoon or this evening
is not to speak to you about what is happening in this
country. My task it to give you duties. War has been

105e

declared and we must be ready. Volunteers are t
people who do and guide. Volunteers are those people
when they are given leaflets to do, they go out and
distribute that leaflets. Volunteers are those people
who do not ask gquestions. A volunteer is a person who
has pledged himself to carry out the works of the {30)

African/...
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African National Congress where evirate is inveolved
without questioning. A volunteer is a person who has
dedicated his entire life to the liberation of his
African people cduring the whole time. A volunteer is
a person who is disciplined. This is the key of the
volunteer, discipline. Whern you are disciplined and
told by the organisation not to be violent, you must not
be violent. If you are a érue volunteer and you are
called upon to be violent, you must be absolutely
violent. You must murder. Murder. That is all." {10)
At the bottom of page 6 there is another extract from
Mr CGeshe's speech. It carries on on pages 5 and 6, but I
will only read the extract at the bottom of page 6 :
"Well, friends, Mr Nkadimeng has said we are meeéing
here this evening at a most critical +time in the
history of Scouth Africa and in explaining that Mr
Dumanokwe (?} seid we are meeting at a time when it is
in our hands to destroy or build or freedom. Mr Masinya
showed us the way out when he said do unto vour enemies
‘as they would co unto you. When you are a worker, the{20)
duty of an employer is to exploit you and your duty to
your enemy is to refuse the labour. If your leaders
are going to be arrestad it becomes the task of the
volunteers, the task of those who are golng to remain
what you are coing to do with those who are remaining
and those who have been arrested, our leaders, that
becomes a task. Friends, war has been decléred and I
call upon you today *o become volunteers. Everyone
cf you must go and sign in his branch anéd I say to the
leaders tha;{before you leave this meeting, please see(30)

the/...
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the provincial secretary and tell him what you want me

to get there. I will not be going there to discuss

politics. I will be going there to find soldiers.

I think we are called upon in.this country to do direct

and opposite of what is happening in Egypt today. In

Egypt it is the imperial forces that are moving into

Egypt, but in South Africa we want the freedom forees

to eradicate evil in this our mother country, South

Africa.”

Your lordship might like to contrast that language (10)
with the language that was used in the UDF volunteers handbook
of how people should conduct themselves when going about the
affairs of the UDF. It is one which I think I have referred
your lordship to already. I think it is C52, but we are just
checking the record. It is W52. "The million signature
campaign., A volunteer's handbock." Your lordship will find
the references we rely on in the first part of the argument
which I addressed to you. I do not want to go through all
those documents thch I referred your Liordship to at the
time, which dealt with direct instructions to people cam- (20)
paigning for the UDF to avoid violence, to avoid confronta-
tions ans how to conduct themselves,

The next passage that I want to draw to your lordship's
attention is a passage in the speech which was cited in
the judcment of Kennedy, J. That fortunately appears at a
place where the pagination is accurate. It is page 29. It
is towards the beginning of his judgment and it is page 29.
It was one of the accused. It was Mr Mporetsele who acted
as chairman of that meeting. Your lordship will see at page
29 that the chairman was the accused Moretsele and I (30)

set/...
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set out various extracts from his opening remarks recorded
by Coetzee and then at the bottom of page 30 we have this.

"I said earlier that when you stand here where I am standing
and look at the conference, you will see that it is
fully represented by all the nations of this country
and the day when we take over the government, all the

"nations will sit like this in the house of assembly.

We will not be like this when there are people in the

police to teach other people to say we are traitors.

I have already explained to you that this mass confe-(10)

rence is a ceonfesrence that is going to taks over the

government and rule this country. Everybedy will have
the right to chcse a certain suburb where to stay and
there will be no such things as you, because of your
colour cannot live and reside."
Your lordship will see here is direct statements, we intend
to take over the country and rule, whereas the language
that you are confrontad with here is not the language, it
is a very different language. The language is we want a
national convention and we want the vote for all where (20)
all will decide on the future of the country. Nothing like
this could be pointed to anvwhere in the state's argument
on take over of powsr and there is a lot of direct evidence
to reject that that was indeed ﬁﬁe proposition.

Then we are tolcd that the next speaker was a co-conspiras
tor who was a member of the African National Congress
executive., At the Zottom of page 31 he says :

"He stated that he was speaking on behalf of his congress
and that one of the most important tasks of the conference

was the struggle against the western areas removal (30)

scream/ ...
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scream and its action to defeat it."
At the bottom of page 32 he says :

"For those of vou who follow events very closely in the
western area, it is clear that the national party
government intends to aggravate the already strange
relations between the government and the people with
its rule of violence and brutal force. The government
intents to turn the area into & bloocdbath for its own
political ends. On the other hand, the congress in a
series of resolutions have condemned and reiected the(10)
removal and has openly calledé upcn the peosle to refuse

it.n

o)

And lower down he says

"This conference was organised (he refers to the freedom
day protest) by the AfricanrNational Congress. The
meeting condemned the inhuman attitude of the nationalist
government to uproot the people from their homes and
resolved uncompromising and relentliess opposition. It
further resolvad to defend the peorle's homes and
properiies to the bitter end and it called upon the (20)
residence of Sophiatown, Martindale, Newclear and upon
landlords and tenants, Africans, Chinese, Coloureds and
Indians to stand united and to cdefsat this plan by con-
sisternt action.”

A

pord

the bottom of page 34 the same speakar who was a member

Hh

of the executive of the African National Congress dealt with
the call for the 50 000 volunteers and hZe put it this way.
He says :

"In the affected aresa Fascism has been displayed to the

Africans. There is a growing body of serious men and(30)

women/...
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women who feel that the affected areas of the place
to call a halt and all except nothing also than a
fight to the death in defence of their homes and
properties. This is the essence of the fight that faces
congress today. On the one hand you have & Fascist
government who believes that the weaker must be put
against the wall and destroy it. A group of people
who are determined to push through reroval with force
bloed and iron. dn the other hand vou have a group of
people who are equally cetermined not to move. It (10)
is an ugly situation with which to deal."
Again the state argues that the accused, the United Demccratic
Fronit in ouf case, because it propagatad resistance in the
sense of opposition to the government policies and was
mobilising masses to make their views known, to take action

must have contemplated that at some stage there will be

e
M
1

violence and that that was the true goal. Nothing could be

pointed to, like this speech which talks abcocut the blocd-

4

bath, which talks about the intenticn to put through the

1

emoval with force and called upon to resist. (20}

H

What I am going to show your lordship is that in all of
the state's submissions here which it maXkes, are the submis-
sions which are put forwaré in this case, in the 1961 case.
In each instance the evidence in the 1361 case was very much
stronger, very much more direct and dealti very much more
with the issues that the state seeks to spell out in the
documents and speeches that it relies oﬁ, than we have in
this case. Yet not sufficient to show the policy was to be
a pelicy of viclence.

There is another speech also in Kennedy, J.'s ﬁudgment(BO)

cage/...
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page 46 and it is still the correctly numbered page 46. It
was a speech by a Mr Matlu who is described in the judgment
as a member of the executive committee of the African
National Congress branch and at page 46 halfway down the
page it says :

*The time has now come, now the policemen, the detectives,
the informers, the pimps, everybody must take up their
position in the affairs of this country. In due course
in a matter of days we shall be everyone taking up his
true position in the affairs of the country and in the(10)
affairs of this township particulariy. It has been
told to you for years now that one day our homes are
going to be stolen from us. It did seem as if that
day was far off. Today that day is at hand. It is
very clear that the government of this country have
for a2 long time been asking for bloodshed. One must
ask oneself whether bloodshed cannot be given to them.

I want you to realise clearly that when vou make up your
minds to defend your homes, there is going to be great
suffering. I want everyone oif you hear to know what (20}
is going to happen if you £fall into the hands of the
Dutch who is standing here. There is nothing that they
will not do to you. But we will do to them what they
have done to the English in this country. They knew
when people are ready to move forward, that there is
nothing that will stop them. We will have to fight our
own brethren. People have to make a living somehow
and someone of Africa are now policemen anéd detectives
but they will have to choose. Then only can they live.
Nothing fears me more than that the African people (30}

are/...
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position where they are being

forced to take up positions whether they like it or

not.
time.
to achieve freedom. It

fifth of that period to

We are forced to take our freedom in ocur life-

Ordinarily it would have taken us thirty years

is now going to take us one-

achieve freedom."

Then there was a speech referred to by Mrs Keraye(?) who

was 2

member of the executive committee of the ANC in

Sopriatown and that is at the bottom of the page.

"It is a fact that the Afrikaners have come across

to us to oppress us.
have come to step on us
We must take our stand,
is today we have
the gquestion and
We must know and
are going to kill these
we had done 1n the past
have given us is poison
Let us place them where

time. They have Xilled

Every man must ask himsel=

people say there is a commandment.

but they do not heed this commandment.

They have come to stop us.

come where every man must ask

what we are going to do is foul.

(10)
They
end.

and this business mus*k

man and woman. A&As the position

himself

that question is where is my place?

We
cecople. We know very well what
is nothing. What these peopie

3 -
~ T .

and they are aware oI
they have placed us all the (20)
us. Now we will kill them.
this guestion. The white
You must not kill,
They are placing

upon us difficulties which they are not prepared to bear,

but we are not afraid

children of Israel."
There is another

from Rumpif, J.'s judgment.

of the ANC and was a volunteeyr in chief,

to die

for our freedom like

speech at the bottom of page 50, Mr Geshe

Ze was on the national executive
At the bottom (30)

of/...
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of page 50 he says this :
"We will not move. We will not move. We will not move.
I want to put a verv pertinent guestion to you. If I
say you will not move and by saying that you mean you
will sit down and will not move, but a man is determinad
to move. You will lift your body and soul and put you

outside and what will happen? I can answer that gques-

tion or perhaps you will answer it for me. I can answer
the guestion, yes, but I cannot decide for you. You
must decide for vyourself. Personally I have satisfied(10)

myself and if you ask me what my answer is, I say you
shall not move. The white man considers himself next
to God and when he says move, he expecis you to move.
Therefore, frieéds, the decision yvou must make must be
one you must be defend to the bitterest end.”
At the bottom of pace 32 his lordship characterises what has
beer said as containing at the minimum elemenﬁs cf incitement

prominant members ofi the Sophiatown

i
<
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Q
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to commi
brarnch of the African National Congress.
f

Then there is a speech by Mr Seshaki and if your lord-{(20)

It was a speech made at the freedom charter meeting and we
turn to the following page for the speech. The speech now
takes its own numbers. So, you will see the very neft page
which is headed Schedule No. B has page number 1 and that is
what happens in the Jjudgment., If I could take yocur lordship
through page 4 of that speech. There is a passage a2t page 4,
I do not want to read the whole speech to you. I will give

your lordship Kennedy, J.'s assessment of the speech. (30)

"One/...
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"One must be prepared to clash for the servants of the
state and if the struggle assumes very large and country
wide dimensions, one shall have to clash even with the
armed forces of the country. That is the test we pass
before we can havé work and security."

Kennedy, J. at page 63 - we are now back to the correct
numbering :

"It does noit affect my view that Seshaki's speech zt this
meeting contained a number of suggestions that violence
should be used in the future in the attainmenit of (10}
freedom.”

Then at page - if vour lordship could then go on to page 66
ané your lordship will there see that Schedule C is another
spsech by Mr Geshe and this is a speech made at the African
National Congress Youth League meeting held in 1956. When
one goes beyond page 6% the numbering goes back to speech
numbers. So, if I could 23X your lordship to turn to page 5
.0 Mr Geshe's speech, there is this passage :

“"Therefore we must see who our enemies are and it does

not matter who it 1

u

Someboly somehow must pay for (20)

f an african kills a eurcpean in this

'...l.

.that blood. Yes,
country we xnow that not only the african that has
committed the crime is going to suffer, but all of us
are geoing to suififer. Why should we sleep when an
africarn 1is killed, qjust because these Afrikaners have
decided to Xill him? £t is clear to me, youth of
Sophiatown, that this country will never be free from
oppression and exploitation that we receive from the
white people until the youth take it upon themselves

to say we can give it to them. The day, friends, is (390)

coming/...
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coming and I call upon-the youth to join the youth
league because you may not be there, so that when the
day comes we know where to get you. We have now run
ourselves into a river and we have decided, rather than
érown ourselves, it is better for us to turn back and
save the men and women who live in the country."

At page 68 Kennedy, J. says this ;
"apart from no one expressing disapproval at the meeting
of Mr Geshe's sentiments, I nave already indicated by
what was said about the chairman and others that {10)
there was in fact active support for Geshe's opinions."
There ig nothing in our case which even approximats

the direct calls for violence made by speakers of the

African National Congress during their campaigns which were

the subject of the 1961 trial. More than that, there is

notihing which approximates the knowledge and purpose with

o]

which the campaigns were undertaken, because there is

referance to the fact in thse

1

Lo}
o
jo R
1y

nt that these campaigns

A

wer=s undertaken with the purpose of defying laws knowing

that the methods which had been chosen which was the (20)

h
th

efiance campaicn, would undermine the security of the state.

That appears from Rumpff, J.'s judgment. I take you lord-

h
1]

u

t
I

ship back to Rumpfif, J. at page 132.
COURT : Are we coming back to Kennedy, J.'s judgment?

T =

MR CEASKALSON : I do not think so. t vage 122 in Rumpff, J.'s

judgment he refers to an article which had been written by

Mr Nelson Mandela under the title "No easy walk to freedom.”
"In 1953 the accused Nelson Mandela wrote an article
under the title 'No easy walk to freedom', which the
executive of the African National Congress Transvazal (30)

submitted/...
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submitted to the annual conference as a presidential
address. It was thereafter published with an introduction
written by the accused Geshe in his capacity as president
of the African National Congress Youth League Transvaal.”
If your lordship will go towards the bottom, your lordship

will see what Rumpff, J. says there :

"The article refers inter alia to the defiance campaign-

of 1952 and claims, it was one of the best ways of

exerting pressure on the government and extremely

dangerous +to the stability and security of the state."(10)
Then at page 133 he deals - the article deals with the

measures taken by the government against the defiance

.

campaign and it states :
"These developments regquire the evolution of new forms

iczl struggle which will make it reasonable

15

of poli

for us to strive for action on & higher lesvel than

l.‘

the cdefiance campaign.”
So, they must sirive for a higher level than the campaign
which had been extremely dangerous to the stability and
security of the state. (20)
At the bottom of page 134 to 135 we find this :
"Here in Scuth Africa as in many parts of the world,
a revolution is maturing. It is a proiound desire,
the determinaticn and the urge of the cverwhelming
majority o the country to destroy forever the shackles
of opprassion, that condemn them to serve under slavery.
To overthrow oppression has been sanctioned by humanity
and is the hichest aspiration of every free man. If
elements in our organisation seek to impede the
realisaticn of this‘lofty purpose, then these people(30)

have/...



C15106.27 - 26 250 - ARGUMENT

have placed themselves outside the organisation and

must be put out of action before they do more harm.

In his evidence before us Mandéla explained that by the

phrase powerful revolutionary eruptions' he meant

political struggles for reform and independence and
militant struggle such as in South Africa, the defiance
campaign. By the use of the words 'day of reckoning'
he said he meant to convey that the governmént would
not be able to resist the demand by the oppressed

people for the changes they felt it their right to (10)

enjoy and the phrase 'in South Africa a revolution is

maturing','was meant to_indicate that there was a

movement for profound change.”

His lordship leaves those explanatiops without comment.

I alsc want to show your lordship that apart from the
eviZence which was in that case of direct calils for violence
with a2 knowlecge that what was being done was dangerous and
subversive to the securityv of the state, the degree of
militance, the degree of challenge which emerges ifrom other
spesches which are referr=sd to, is far stronger than (20)
anything said or written in our case. I will give your
lorcship just give examples.

I stay with the judgment of Rumpff, J. page 141. The
judgment says that this was a presidential address delivered
by Mr Moretsels who was an accused in the treason trial and
was delivered at the annual conference of the African
Nationzl Congress Transvaal. If we go to the bottom of the
page. There are a lot of quotations. I am just taking
extracts :

"In criticising the government's banning of leaders (30)

of/...
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of progressive organisations, the speaker said: The
Malan government derives it support from a most politically
backward and rea?tionary section of the white electorate
in this country. The big farmers and landlords and
then commenting on the future he.stated, in this triumphant
march towards Fascism, the so-called white opposition |
has collapsed. So, now the only effective .opposition
to the government are the national movements and their
allies. Theirs is to grapple with the potential Fascist
beast to the bitter end. The address is concluded (10)
as follows: The government has provoked the attack,
but we have remained disciplined., In other words we
have not allowed the government to choose the time, the
place and the battlegrounds for us. Today I say to the
African peovle intensify your organisation and stand
by awaiting instructions.” |

Then Rumpif, J. goes on to guote an article by the editor

of AZrican Lode Star and according to the evidence your

lorédship - it appears that the African Lode Start was the
official organ of the ANC Youth League zné the passage (20)

cited there is ai the botitom of the page :
"Thus one of the numerous talents of the octopus that

is white civilisation, found a puthold on our beloved

h

motherland Africa, thus began an er

1

of pliuncer
usurpation of looting and robbing of deceit and decep-
tion as ever the world has Xnown or is likely ever to
know. Throughout two centuries the greedy and blood-

. thirsty naticons of Europe led by the islands of Britain
unleashed a campaign of subjugation that Africa shall

never forget." (30}

Then/...
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Then at pages 144 to 145 there is a reference again to

African Lode Stax. At the bottom of the page Rumpif, J.

says

At
=

oz

of

"It purports to analyse the political situation, refers
to the nationalists as bandits, whose police state

has become a hinderance to the development of the
country, suggesting {at the top of page 145) the elimina-
tion of the nationalist Fascists,Ahangmen of the people,
is a major task of the day. It is a just cause in the
interest of human dignity, justice and peace, The (10)
article deplores the organisation's weakness of lagging
behind the masses suggesting that such issues like the
fight against rent increases are examples of talism

on our part. The role of the youth is to find on the
following advice. On the one hand serve as a ;pearhead
znd soft brigade of the liberation movement. On the

other hand broaden as wide as possible the bake of the

Fh

vouth movement itself. As far as apartheid is concerned

the article suggests that the song of the Rascist advo-

cates, the Verwcerds and the Strydoms, 1is echoed in a (20)

more or less disconsonant style by the Straus's, some

ministers of relicion, buffoons and downright criminals.

pace 146 there is a reference to the secretarial report

52 natienal consultative committee %0 the joint executive

tne African National Congress of South Africa and Inéian

Congrass of South Africa Coloured People's Organisation,

the

.

South African Congress of Democrats ané the South Africa
g emo

Congrzss of trade unions. At the bottom of the page vour

lordship will see paragraph 2 of that report :

"Can victory be one in a single battle? 1In such a long(30)

drawn/...
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drawn out war as the war against the pass law. It will
be foolish to expect that victory can be won by a single
action of the people. The pass system is a foundation
of the whole cheap labour system in South Africa. The
ruling class will not easily be forced to give it up.
It follows that wvictory in the struggle against pass laws
mﬁst not be looked for in every minor skirmish against
the enemy. In a long drawn out battle there will be
many victories, minor defeats, many advances, many
retreats. The final victory for the people means the (10)
end of the cheap labour system of South Africa can only
pe achieved £inally by the overthrow of the ruling classes
and by the winning of the freedom charter as the ruling
policy of South Africa.”

Then at page 151 there is a reference to a speech by Mr

Henrw Magotshe who at page 148 is referred to by Rumpfi, J.

3
et

e of the African National Congress
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as then being the pre

3

Youtn Leacue in 1954 and 1555 and who was later e2lected to
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n National Congress and

1

that was in 1955. At the bottom of page 131 the last, thel

[EW)

Q)
conciuding part of the speech :

“we would like to live in peace, £free men cannot live

h

=

in peace. Progress creating wonderful things and
creating wonderiul ogportuniities to lead a better 1life,
that is what we woulé like to achieve and all these are
the things which we are prepared to fight for and
determined to fight for. We want peace and we want

to live in peace. If need be, we chall die for peace
and for the realisation of a better life. Thank you.

Mayibuye." {30)

/...
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I think I have already referred your lordship to page 30 to
31 in which Mr Moretsele had made it clear that the goal

was to take over the government and there is another passage
and I have a wrong reference to it. I do nct think I need
to come back to it. There is enough in the judgment that

I have already given to your lordship.

The argument in that case that the state advanced on
evidence which we submit to your lordship is very much
stronger than that produced by the state in the present
case, was first that the non-violent - the professed non-(10)
violent policy of the African National Congress at that
time was a rouse. You will see the reference to that
argument at page 27 of Rumpff, J.'s judgment. The state
arcued - let me tell your lordship what the argument was.

Perhaps I should just read it to you so that I do not mis-

h

the second halZ :

"After all the evidence had been led, the prosecution

P

1is case on the basis that wnatever the con-

joN)
ot

a

5

gue

stitution of the African HNational Congress contained (20)

o

rt

and whatever had been formally decided on the congress

or publicly announced by it or its leaders on its

avowed non-violent policy, should be tasted by what

the congress rad done by way of propaganda, instruction
and campaigns over the period of the indictment. It

was argued that such a test would show that irrespective
of what he proclaimed, the policy of the African National
Congress was to prepare politically immature non-
european masses for a struggle to achieve a new state

and the struggle which the African National Congress {30}

wanted/...
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wanted, was a unconstitutional struggle in which ulti-
mately the masses would be brought into violent with
the forces of the state. The prosecution submitted that
because of its policy to bring about a vioclent conflict
between the masses and the state, the official declara-
tions of the African National Congress and its protes-
tations that it was- a non-violent organisation, were a
rouse and should be rejected.”

In Bekker, J.'s judgment there is a reference to the state

argument on these terms ... {Court intervenes) (10)
COURT : Page?
MR CHASKALSON : 105 :

"The speakers and documents show very clearly, he said,
that the minds of the leaders of the African Naticnal
Congress were not running along lines of persuation
or legitimate pressure or a change of heart on the
part of the electorate. Their minds are running along
the lines of unconstitutional acticn, illegal action,
coercion and intimidation. They were aware of but in-
different to £he likelihoed of a violent conilict in {(20)
the conseguence thereof. Counsel contended that although
the western areas campaign was noit necessarily directed
fowards a violent overthrow of the state on the day of

removal. It was in the minds of the lsaders a prelude

{D

to the struggle on a higher level, both as to the scope
and the forms of action to be taken throughout the
country in order to achisve their ends.”

Then at page 108 he sums up the argument, Bekker, J. does,

as Zollows :
"These factors that were submiited could lead to only {30)

cne/...
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one conclusion, namely that as a natural and probable
consegquence of the manner in which the campaign was
éonducted, not only a possibility but a probability
of violence arose and that it would be idol for the
African National Congress to suggest that this result
was not intended. It is deemed in law to have intended
the natural and probable consequences of its act."
But the state failed and the reasons why it failed appear
from the judgments of BekXer, J. and Rumpff, J. At the
bottom of the page his lordship says this : ' (10)
"It is true that propaganda which appeared in bulletins,

w

pamphlets and lectures ..." {(Court intervenes)
P

COURT : I am sorry, what page?

MR CRASKALSCON : 158.

COURT : Of whose judgment?

"It is true that propaganda which appeared in bulletins,
pamphlets and lectures which the organisation either
supported or made use oI, was Irom time to time
vitriolic in 1its attacks on the government, condemna-(20)
tory of western forms o government ané white supremacy

in South Africa. These facts mav of course be reccncilad

%
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tention on the part of the organisation Zfor
the masses to become violent, but they are not consis-
tent with only such a trend of thought. This type of
propacanda could have been 2o further the political
aspirations of the organisation and to achieve its
objects without it necessarily entertaining any thought
of viclence be it direct or by retaliation."

Then he continues : (30)

"The/...
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"The fact that some important members of the organisa-
tion such as Geshe for instance, did on occasions
incite or encourage violent action, does not amount
to proof that such was the policy of the organisation.
Whilst it may show that he, on those occasions, perhaps
desired a policy to be, his utterances can in now way
be equated with or changed tbe policy of the organisa-
tion as & whole."

Pages 168 to 169, at the bottom of page 168 to page 169 :
"The evicence shows that the organisation thought to {10)
achieve its objects by the 1949 program of action and
as my Brother Rumpff has correctly indicated in his
judgment that the accused might reasonably have believed
that by exerting the forms of pressure there set out,
the government and the electorzate could be coerced into
accepting their demands.®

t page 164 of his Jjudgment says at the bottom ©

A
=
=
t(,
't
iy
[
4]

vage 164 - the -judgment grows cut of the argument that thne
oppesition to the western aresas :e¢oval scheme was part and
parcel of a broader policy which contamplatad zciion on a (29)
highar level later on and his lordship says this :

In presenting this argument the prosecution was Zfaced

£i-
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with the difficulty & problem o infe

ore the court

h

culty arose 2s foliows. The issue be
was whether the African National Congress at the time
of this campaign had a policzy fto commit violence against

the state through the masses oI non-europeans at some

ia

n the future., How fa

e

undetermined time that day of

violent action lay ahead, cepended on how long it would

>

take to educate the masses 2nd make them politically (30)

conscious/. ..
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conscious on whether boycott or strike action will be
successful or not on how the government would act and
how the masses would react to the alleged forcible _
repression of their methods by the government. In
effect the argument for the prosecution amounted to this.
That although no instructions were given in the western
areas campaign to commit violence, but because the
African National Congress was reckless as to whether
violence occurred or not, the inference must be made

which (10)

rh

that it had at that time a policy in terms o
it would instruct the masses to commit violence on
some later occasion when the final clash cccurred. In
my view the court cculd not possibly make such an infe-
rence, There was nothing in the evidence about the
campaign, either stancding by itself or tzXen in con-
junction with the other facts of the case which linked
_the attitude of the African WNationzl Congress in 1952
towards the possibility or probability of violencs
occurring in the western areas with 2 Dlan to instruct
the masses to use viclence at some Iuiture datas cr (20)
which indicated that such an attitude was preludial
to positive violence in the futurs.
Of course, that is reallwy what the state is asking your
lordship to do in this case, The state czse Is that the UDF
haa a policy which contemplated making the couniry ungoverna-
ble and that that was to be a prelucde to a violent revolu-
tien by the masses. We submit fto your lordshins - we will
submit to vour lordship that your lordsiip as Rumpif, J.
said, cannct possibly draw such an inference from all the
evidence in this case. (30)

/...
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I should perhaps give your lordship the argument which
had been advanced which led up to this finding by Rumpff, J.
It is at page 159 :

"In concluding this chapter, I must revert to the sub-
mission by the prosecution that the African National
Congress because of its attitude towards the present
state and its object to establish a state so different
from the present state, Xnew that the achievement of
its purpose woula involve the masses in a violent
clash with the state and would be realised only by (10)
a seizure 0f power and the overthrow of the present state.
Here the case of the prosecution was that the African
National Congress must be deemed to have a knowledge
of what eventually héppened in relation to the masses
of non-eurcopezns when it slated the present state and
the ruling classes and at the same time propagated: the
state of such a nature and so different that it would
have to be forced on the ruling classes. In my viéw
the evicence indicéted that the expectation of a violent
clash at the culminatior of the struggles of the (20)
African Naticnal Congress was an inference which might
be arawn against certain leaders of the African National
Congress and perhaps certain schools of thought in the
congress movement. But that was not the case for the

prosecution. The issue was one of policy and the ques-

i

tion was whether the evidence proved that the African
National-Congress is a body with some degree of
universality should have expected a violent clash.

The prosecution failed to prove that general expectancy
and from the evidence as a whole the inference could (30)

1l

fairly/...
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fairly be made that as a matter of policy the majority
of the members of the African National Congress might
well have thought that by economic pressure the ruling
class would in the long run be compelled to surrender.”
His lordship concludes his judgment at the bottom of page
167 as follows. He.refers to the fact that in evidence
Mr Geshe had said that the reference in his speech to murder
by veclunteers was meant to be an example of discipline and
not an illustration of how they were supposed to commit
viclence and then he continues : {10)
"Evén if one were to reject his explanation, one is faced
with-the volume of evidence which showed that to the
public at large and in the organisation itself, non-
violence was consistently held out to be one of its
essential attributes. In addition there was no evidence
of parades, drilling or any form of military exercise
or any other feature IZrom which vioclence might be
inferred. Of course the political organisation which
members who are supposed to wear a type of uniform and
who are liable to strict discipline and to the (20)
carrying out of orders without question and who intend
to bring the government to its knees and establish a
new form of state through mass_action, must not be sur-
prised if it is not regarded with suspicion by the state.
In the present case the prosecution proved the existencse
of such an organisation. It did not prove that the
African National Congress had acquired a policy to use
the freedom volunteers for violent action.  For all
these reasons the court's view was that it had not been
proved that over the indictment period the African (30)

National/...
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National Congress had, as a matter of policy, decided
to use violence as a method to achieve its ends to
establish a form of state having the fundamental attri-
butes of a Marxist/Leninist state."
The evidence in our case, let alone, was there no evidence
of parades drilling or any other form of military exercise,
but there was no evidence, as there was in that case, of a
political organisation with members supposed to wear a type
of uniform. There was no evidence of persons liable to
strict discipline. ©On the contrary, the very structure of(10)
the front resulted in the fact that the front itseli was
not in a position to exercise discipline if one might use
that word, over individual members of affiliates. That .
was what the affiliates, if they chose to discipline their

members, would have to do, but the front was not in a posi-

tion to do that.

in the section of the argumeni to which we will address

... {Court intervenes)

COURT : Will we rever to Adams case? (20}
MR CHASXALSON : Not now.

COURT : When?

MR CHASKALSON : I may come back to it later, but not before
lunch certainly and probably not today again. I cannot remem-
ber whether I have a note to it a little later on. I am

reminded there is a passags in Adams to which I am going to
refer later.

The state in its argument to which we are ra2sponding
relies on extracts from 21 speeches made by 18 speakers at
some 9 meetings. Later I am going to give your lordship (30)

as/...
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as we go through them, we will allbcate them and in the end.
I will show your lordship exactly how all these figures are
arrived at. Of those 9 meetings only 4 were meetings which
were organised.wholly or partly by the United Democratic
Front and one of those meetings was the launch. 8o, as far
as we are dealing with organisations of which the United
Democratic Front is shown to have been either the sole or
part organiser, Qe have the launch and three other meetings
that are dealt with in the state's argument.

The state alsoc relies on 52 documents according to our (10)
count and in fact I should tell your lordship that there are
another 4 documents cited but we could not see any connection
between the documents and what was said. So, it may be 52,
it may be 56. I do not think the number matters. It is less
than 60,

We are going to go through those documents and we will
submit to your lordship that 2 great majority of those docu-
ments have not been proved for the purposes of the main count
of treason and a very substantial amount of those documents
have either not been proved at all for the purposes of any(20}
of the counts, or that they have no significant evidential
value.

Two 0f the speeches relied upon by the state out of the

- total of the 2! speeches that I have given to your lordship,

were made prior to the launch of the United Democratic Front
and 6 of the speechgs relied upon were made at the launch of
fhe United Democraﬁic Front. Of the remaining 13 speeches

we have speeches by two members of the national executive
committee who between them - I think we have two speeches from
the Reverend Chikane. So, there are three speeches made (30)

by/...
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by two members of the national executive committee. We have
a speech made by the Reverend Allan Boesak who was a patron,
one was made by a member of the Natal regional executive
committee and the remaining speeches were all made by members
of affiliates and we have one - there was a speech by Mr
Monareng of SOYCO, by Mr Moseneke of AZASO, by Mr Naidoo
of the Natal Indian Congress, by a Mr Montsisi who was the
co-ordinator of the international youth year and the nationél
youth organisation, by Benedict Namane from AZASO, by Amanda
Kwadi from fEDSAW, by Cedric Kekana of SAYO and by someone(10)
who is described as Kate Mboweni, but she appears not to be
mentioned in the indictment or to be identified elsewhere.
So, of these eight speakers five were from youth organisatiens,
one from the Natal Indian Congress, one from FEDSAW and one
unidentified speaker. Well, the name is mentioned, but the
organisation - she is not mentioned in the particulars at
all. She is apparently not alleged to be a co-conspirator.
No evidence about her as far as I know.

If we look at the meetings which éfe referred to, we
know that the launch was in Cape Town, but of the eight {20)
other meetings, three were held in Soweto, one was held in
Johannesbufg, one was held in Lenasia. So, we have five
meetings in the Transvaal. We have & meeting in Durban and
a meeting in Ladysmith. So, we have two meetings in Natal
and we have one meeting in Cape Town. So, we have five
meetings in the Transvaal, two in Natal and one from the
' Western Cape. So, on the.basis of that, your lordship is
being asked to hold that despite the direct evidence to the
contrary, the UDF as a mattef of policy was planning to
overthrow the state by violence. (30)

The/...
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The evidence given in fact shows that UDF officials
and that does not include people who were members of affiliates,
but the UDF officials addressed hundred of meetings around
the country and if one has regard also to the fact that
there were hundreds of affiliates, over one hundred affiliates

have been admitted by the defence and many more have been

proved prima facie by the state tﬁrough the production of
documents., So, if one has regard to the fact that there
were hundreds of affiliates carrying out their affairs around
the country and that UDF officials themselves addressed (10)
hundreds of meetings around the country, that was not dis-
puted in the evidence and I will give your lordship-the
passages, then we have before us only a minute fraction of
the speeches which must have been made and discussions and
decisions which must have taken place over the period of
the indictment.

We really know practically nothing about the activities
of most of the affiliates. Only two of them have really
been - we only really had evidence about what was said at
meetings I think in regard to the Vaal Civic Association, (20)
to a lesser extent the Soweto Civic Association and there
are really spatterings of evidence about what the affiliates
may have been saying, what was taking place at their meetings,
what was happening at the annual meetings, what discussions
were taking place, what the members were being told.

COURT ADJOURNS UNTIL 14h00.




X1511 - 26 265 - ARGUMENT

THE COURT RESUMES AFTER LUNCH

MR CHASKALSON: May it please your lordship. I wanted to

give your lordship the reference to Mr Molefe's evidence
concerning the fact that there is only a fraction of the
meetings which have been dealt with in the court. It is
volume 268 page 14 509 where it was put to him that tﬁe UDF
would support the - conveying the impression that it support-
ed the government under the Freedom Charter and he says:.."I
think counsel has forgotten my evidence-in-chief. I
personally have said that many, many times at public (10

meetings and I know many other people who have said it in

‘so many meetings ", that is the fact that the UDF had not

adopted the Freedom Charter:

"In the meeting where I addressed over 1 000 peopie

iﬁ P.E. I said so.."
and I think the press report, press cutting of that mee£ing
was - I do ncot think possibly it was handed in as an exhibi£
to indicate that. I have said so and I have said it many
times in public meetings. And then the guestion, "It is not
one 0of the public meetings of which we have got the trans- (20
cript here before the court, is that correct?", and the
answer is: "I dc not know. I have not checked that, but
in any event the UDF officials addressed hundreds of meetings.
The few transcripts that we have here are not necessarily or
are not a reflection of the activies of the UDF. It is just
a minute section of that. I personally addressed not less
than 30 minutes, 30 to 40 meetings. What we have here is
possibly three or four or five of the meetings at which I was
present.” And then there was some suggestion that all the
material that the state had, had been made available to the (30

defence /..
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defence and then at a later stage 'l think something was put
on record to show that there weren't videos of any other
meetings. And then at page 14 511 lines 3 to 22 he is asked
whether, Mr Molefe is asked whether he had gone, he and
accused no.20 had gone through other documents and he says:
"When I locked at the documents I was not looking for the
Freedom Charter. Counsel is putting to me that it does not
appear in any one of these transcripts so I am saying firstly
that what we have here is not really an accurate reflection

of all the meetings of the UDF.' There had been virtually (10
hundreds of those meetings of the UDF and I have spoken in
meetings of the UDF where I spoke about the Freedom Charter,
the position of the Freedom Charter and the ANC. That thing
is not here. I had to remember that we had to go and look

for press reports of that. We were fortunate to get that

but I am saying that one cannot base a conclusion of fact

that because it does nct appear in these exhibits it was not
done. I have done it many times and I remember Rev Chikane
saying it in a number of meetings. I know that we said it

in a number of press releases that we macde in the news- (20
papers, many of them”.

COURT: Can I just get clarity while we are on this page.
Counsel for ithe state put it to the witness that all documents
and transcripts of videos and tapes which were available to
the state were put to the disposal of the defence team. This
he said is not s0: "I was given a list of tapes, I remember
that very well”, but wasn't this cleared up?

MR CHASKALSON: It was and I will find the passage. I told

your lordship it was cleared up and I believe that Mr Bizos
made a statement. It was cleared up and it is not our {30

suggestion/..
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suggestion that anything was kept back from us, m'lord. I
thought I had made that clear that everything that the state
had was made availgble. I think what the witness is saying is
you have only got a small fraction. There were hundreds of
other meetings which officials of the UDF addressed and you
have only got a very small fraction of that here. And 1
also think that Mr Lekota also said that as far as he himself
was concerned that there have only been a few of the meetings,
a few of his own speeches are referred to here. I think your
lordsziip will find that as far as Mr Lekota personally is (10
concerned at volume 285, page 15 640 line 27 to page 15 641
line 17 and volume 299 page 16 952 lines 15 to 28.

Yow of course the state has the onus of proving the
allegztion concerning policy on which it bases its case and
it wiil be our submission that on the evidence that has been
placec before the court there is simply no basis for conclu-

ding that the UDF as a matter of policy had set itself the

tty

goal ©of overthrowing the state by violence. Now apart from
the fzct that the speeches and documents relied upon are
insufficient in number and in geographic area to enable {20
the court to draw the inference that the state asks the

court tfo draw there are two additional factors that are in

our submission destructive of the state case. first of all
and txhat we will deal wiﬁh when we look at the document

relied upon, the contents of the documents frequently do not
suppcrt the statements made in regard to them by the state

in its argument and as I have already mentioned there are
guestions of admissibility, relevance anéd interpretation of
language which have simply been assumed by the state but

which on a close analysis of the material can be shown, we (30

will / ..
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will submit to your lordship to be falacious assumptions.
And then very importantly there is the direct evidence which
has not been shown to be incorrect and which contradicts
fundamental arguments put forward by the state. Now apart
from the evidence of the accused persons themselves there
were two state witnesses and seven defence witnesses who
were asscociated with affiliates of the:UDF and which have
given evidence to contradict the state's allegatiéns. The
two state witnesses were HcCamel who was with the VCA and
IC.12. Now IC.12 was the chairman of COSAS in Soweto and (10
he alsc subseguently became chairman of a branch of AZASO,
and it'is clear from his évidence that he was engaged in no
unlawful activities at all. As far as the defence witnesses
are concerned there is Dr Motlana of the Soweto civic asso-
ciaticn, dr Nkomo oi the Attéridgeville/Saulsville residents’
‘association, Miss Cachalia of the Lenasia women's group and
FESAW, Miss Platsky of the UDF anti-forced removal committee
and she was also a member of the Gardens area commititee of
the UDFr, Mr London of the Huhudil civic association, Mr
Skweyiva of the Cradock residents' association and Miss {20
Molelefe o0f the Worcester branch of the Western Cape civic
association. 'Now there was really no serious attempt made
to contradict the evidence given by these witnesses and some
instances as the case went on that propositicn simply was
not challenged, that as far as these persons were concerned
they saw the UDF and they were on these commiztee oI the

UDF as having a policy of non-violence. And when the state
stops seeking to support its case throuch wiinesses called
by the defence of course the defence is under no obligatiocn

to call hundreds of witrnesses to repeat what has not been (30

seriously/..
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seriously challenged. Apart from that it is the state's
obligation to prove its case, it is not the defence's
obligation to prove the contrary and we can show your lord-
ship that there are these nine witnesses - the only direct
evidence really is nine witnesses all of whom give direct
evidence contrary to the state case, apart from the evidence
of the accused themselves.

Now his lordship BEKKER J in a passage I have already
referred your lordship to at page 43 to 44 of the judgment
says at the bottom of page 44: {10

“In the net result I have availakle and am accordingly

confined to an infinitesimal fraction of the total

re;evant and necessary material from the prosecution
asks me to infer that the African National Congress had
this wiolent peolicy. In these circumstances I venture
to suggest that it will be rash to come to a conclusion
that the speeches said to bz a vital factor in determin-
ing the policy of the érganisation are sufficiently
representative to prove that the African Nationai

Congress possessed a policy to overthrow the state (20

by retaliatory or any other forms of viclence. I am

in this connection not unmindful of the fact that some

members of the orgaﬁisation made speeches of a violent

character and that others criticised the government past
and present in vitriolic and extravagant terms. Never-
theless, having regard to the lack of-evidence, it would
be unsafe to infer therefrom that the prosecution's
contention is correct.”
How much more difficult - . is the state's case here where it
seeks to establish a policy rot of a disciplined and {30

cohesive/..
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cohesive unitary peolitical organisation but of a front
consisting of hundres of affiliates with independence to
pursue their own affairs and where it has not even begun
to show your lordship what the affiliates said or did or
perceived the policy of tﬁe UDF to be.

As I have this page open perhaps I should save your
lordship. the trouble of turning back to it at a later stage
because I am going to read another passaée from it. I will

take it a little earlier than I intended to but it is there

at page 45 of his lordship BEKKER J's judgment. His lord- {10

ship said this:

"Insofar as the documents are concerned, not a single
one advocated the use of violence in plain language or
direct term. The prosecution, however, argued that
terms such as clash, conflict, a fight to the death,
a bloodbath, supreme sacrifice and the like appearing
in many of these documents, were in the circumstances
consistent only with the idea of a phvsical clash:

Naturally, if those terms are tc be construed in a

literal sense there might be some merit in the sucges=-(20

tion, but I a2m unable to find any wvalid reason for
doing so. It is periectly clear that these and like

terms are capable ©0f being used and were often used

in a metaphorical sense. t most from the prosecution's

point of view it can be said that the terms are capable

of a literal interpretatiaonbut to find that they were

used in that sense only and not in a metaphorical sense

would be incorrect. With reference to speeches and
documents generally I think it is also convenient to
mention here in argument addressed to the court by

Mr / ..
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Mr Kentridge insofar as political language is concerned
used either in public documents or on public platforms
counsel contended the court should be slow to infer that
catastropic results would follow from strong political
language. Furthermore that the courts have been care-
ful in the past not to curtail the right to express
unpopular political views even when expressed in strong
ianguage. Furthermore, that the courts have always

made due allowance for emotional and metaphorical lang-

cage. These submissions are fully supported by a number
(10
of authorities to which counsel has referred, in par-

ticular R v Roux, Pienaar v Argus Printing & Publishing

Company and R v _Bunting in which WESSELS J said at page
386
'We must not judge an article of this kind (politi-
cal) by its possible effect on a few supersensitive indi-
riduals. We must ask ourse;ves what effect it is cal-
culated to produce on the man with a normal mind and
normal human experience. '
and I will come back in a somewhat different context a (20
little later. And then there is the passage of his lordship
RUMPFZ J. which I do not intend to read again at page 35 to
36 where RUMPFF J. refers to the fact that there-is really
a very small proportion of material f£rom which one would
hope to determine the policy of an organisation that had been
placec before the court.

Now inscfar as the gquestion of general principles
applicable to interpretation of political speeches and
writings are concerned, apart from the passage in the Jjudgment
of BERXER J at pages 45 to 47 to which I have referred, | (30

There / ..
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There is a passage in the judgment of his lordship RUMPFF J
which is relevant to this case. It is at page 100. He
says this:
“In dealing with the documentary evidence a distinction
must be made between publications issued by the African
National Congress itself and those issued by persons or
committees not purporting to act on behal§ of the
African National Congress. We have it for instance that
the publications like "Fighting Talk, "Liberation and
Advance", later "New Age", were issued in support of (10
the liberation mcvement in South Africa, but indepen-
dently of the African National Congress. The contents
of these bulletins do not constitute the policy of the
Airican National Congress by reason of the publication
thereof. On the other hand the African National Congress
and the Congress Alliance urged its readers to read and
study these publications.™
I do not think we had any such evidence in this case that the
UDF'urged anybody to read the community newspapers which had
been zut before the court, but that is not really the point(20
m'loré, the point is that there is a difference between a
publication issued by an organisation and issued by persons
or committees not purporting to act on behalf of the organi-
sation. Now the distinction between a statement or a publi-
cation by an individual on the one hand and the United Demo-
cratic Front as a front on the other hand and between an
affiliate and the Democratic Front as a front on the other
hand is a distinction which has simply eluded the state
throughout this case and it has eluded the state in its
argument, because it continually puts forward propositions (30

based / ..
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based upon statements made by individuals who are not shown
to be part of or associated with or speaking on behalf of the
United Democratic Front and then says "UDF verklaar" and it
put forward documents coming from affiliates and says "UDF
verklaar™. And that of course is not so, m'lord, and if one

wants to know the relevance of that document as far as the

affiliate is concerned one would then have to have a repre-

sentative, a representative sample of the affiliate’'s
publications and see whether that single document or two or
three documents or whatever it may be in the context of the(10
publications of the affiliate as a whole give you any
indication- of the policy of that affiliate. And then you
have cot to take another step. TIf you cannot infer from

the few documents of a particular affiliate what the

affili;te is. how less can you say that because a particular
affiliate may or may not have been militant, that that
affiliate's attitude can be transposed into the attitude of
the Front as a whole. So those are problems which con-
fronted the state in its use of documents and the_mannef in
which it was used. But I want to go a bit further than (20

that. I want to show your lorxrdship how our courts deal or

have d=alt..

COURT: Can I now put Adams' jucdgment away because I am still

holding it down wiih one hand.

MR CHASKALSON: Mr Marcus says he put mine away.

COURT: Yes, thank you.

MR CHASXALSON: I want to make some general submissions to

your lordship about the way in which our courts have always
approached guestions ©of political speech. They have always
accepted that unless there is some legislation which (30

specifically/..
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specifically limits the right to speak on particular subjects
that courts should accept the use of strong language and that
they should give as wide lattitude as possible to persons
who exegrcise a right to attack the government and to mobilise
opposition to its policies and that that includes even the
vilification of individuals and the government itself and
it really flows from the basic principle that our common law
sees ‘reedom of speech as a fundamental right.

I think that principle is stated by his lordship RUMPFF

J in Publications Control Board v William Heinemann 1965 4 (10

SA 137 (A) at 160E~G his lordship said this:
"The freedom of speech which includes the freedom to
orint is a facet of civilisation whicﬁ'always Dresents
two well-known inherent traits. The one consists of
the constant desire by some to abuse it, the other is
the inclination of those who want to protect it, to
repress more than is necessary. The latter is also
Zraught with danger. It is based on intolerance and
it is a symptom o©of the primitive urge in mankiné to
orohibit that with which one does not agree. When a (20
court of law is callec¢ upon to decide whether liberty
should be repressed, in this case the {reedom to publish
2 storyv, it should be anxious to steer a course as close
to the preservation of liberty as possible. It should
do so because freedom ©f speech is a hard one and
orecious asset and yet easily lost and.its approach to
the law including any statute by which the court mav be
bound, it should assume that parliament, itself a product
cf political liberty, in every case intends liberty to
‘be repressed only to such extent as it in clear (30
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terns declares and if it gives the discretion to a court
of law only to such extent as is absolutely necessary.”
Now that statement was made in a dissent, the dissent went of
on the facts but it has subsequently been approved of in a
number of judgments. I will give your lordship the judgments
where it has been apprcved of. It is approved of in the case

of § v Mbiline 1978 3 Sa 131 (EC) at 140H; it has been

approved of in United Democratic Front v Acting Chief Magis-

trate Johannesburg 1987 1 SA 413 (WLD) at 416C-G and the

United Democratic Front Western Cape Region v Van der (10

Westhuizen 1987 4 SA 926 {CPD) at 928G-J. There are other

judgments where it had been approved but I have given your
lordship one from the Eastern Cape, one from the Witwaters-.
rand and one from the Cape.

Your lordsnip will recollect that in the juagment of
his lordship BEXKER J and the passage that I cited to your
lordsh.ip where he deéls with the interpretation o political
speech and the fact that one does not construe political
speech literally but one construes it soﬁetimes metaphorically.
fle refarred to the judgment of his lordship LUDORF J in (20

Pienaar v Argus Printing & Publishing Companv and there is

another passage in Pienaar's case to which I would like to
refer. Pienaar's case is 1956 4 SA 310, it was a judgment of
his lordship LUDOREF J in the Witwatersrand Local Division
and at é18F ne says:
"] agree witin Mr Fischer that whereas a language by its
very access may in many cases be appointed to the

anumus iniuriandi of the writer, allowance must be made

in the present case because the subject is a political
one which had aroused strong emotions and bitterness (30
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whereof the reader was aware and he would not be carried
away by the violence of the langugge alone., It is on
this background that I will turn to the article when I
pass on to a consideration of its meaning."

Now that passage has been cited with approval in Waring v

Mervis 1969 4 SA 542 (WLD) at 549E-G and also it is cited

with approval in The Free Press of Namibia (Pty) Ltd v The

Cabinet of the Interim Government of South West Africa 1987

1 sA 614 (SWAa) and the passage is cited with approval at
page 622H. I am going to come back to that in a different (10
context a little later but we are certainly in this case
dealing with subjects which are politic, subjects which have
aroused strong emotions and bitterness and according to the
evidence, subjects 0f which the listeners were aware and the
use of language which is common place and understood by them.
I will come back to that too.

Now if I can continue the review of the path which our
courts are taking in dealing with political language.l There

is the case of 5 v Turrell 1973 1 SA 248 (CPD). The passage

that I cite is at 256G-H: : {20
*Freedom of speech and freedom of assembly are part of
the democratic r;ghts of every citizen of the Republic
and parliament guards these rights jealously for they
are éart of the very foundation upon which parliament
itself rests. Free assembly is a most important right
for it is generally only organised public opinion that
‘carries weight and it is extremely difficult to organise
if there is no right of public\assembly.“

and of course your lordship will recollect Mr Molefe's evidence

which we will deal with later, where he talks about the (30
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need for mass organisation to demonstrate organised public
opinion because without that the government would pay no
attention to what a few individuals might say and why organi-
sing and mobilising and bringing together people for political
purpose is necessary if you want to have an impact upon the
government.

Now in the case of United Democratic Front v Theron N.Q.

1984 1 SA 315 at 320C-E
CQURT: What is the name of the..against Theron?

MR CHASKALSON: Theron N.O. Now this is a judgment of (10

his lordship ROSE-INNES J. It was subsequently reversed on
appeal on an entirely different point. It had nothing to do
with this, it had to éo with notice to the magistrate whose
decision had been set aside but it was decided on a different
point, but what his lordship says is this:
-"The power conferred by section 46(1) is a considerable
one since its exercise may result in the prohibition
or curtailment of rights to freedom of assembly and
speech, which members of the public as a general rule
enjoy submit to the limitations which the common law (20
and the statutes impose upon those rights. In the
present instance the power to prohibit a public gathering
of members of fthe general public to hear speeches,
discussioﬁ anc the expression of opinion upon a matter
of general public interest and importance, such as the
proposed changes in the constitution of the country and
the referendum to be held in regard to which public
discussion is clearly desired.”
So that is the context in which the next sta;ement is made and
it is - " (30
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"I refer to the freedom of assembly and discussion not aé
philosophical suppositions, they are rights recognised,
protected and enforceable by law in this court.”
Now the courts have even supported speech and allowed wide
lattitude in matters which go the very heart of government
policy for instance in relation to the suppression of

communism. There is a judgment in the case of Du Plessis

v Minister of Justice 1950 3 SA 579 ..

ASSESSOR: 196072

MR CEXZSKALSON: 1950 3 SA 579 (WLD) . The court was there (10

concerned with a pamphlet and the judgment proceeds as follows:
"Die pamflet bevat 'n aanval op die regering en éie
Nasionale Partv en di& se beleid. Die politiek in die
wetgewende program van die regering word skerp gekritiseer
an word bestempel as ondemokraties, fassisties en waar
cie die kleurvraagstuk zangaan ten opsigte van die
¥aturelle, Indiérs en Kleurlinge word dit beskryf as
onderdrukkend en stremmend. Die skrywer verwys na die
neleid van blanke heerskappy as deel wvan die beleid
van die regering en sy party en doen n beroep op alle (20
liberale, demokratiese gesinde burgers om saam te werk,
hulle geledere te sluit en n gemeenskaplike front aan
t2 bied in die stryd om die huidige regering uit die
xussins te lug, om sodoende die vryheid en demokratiese
regte van cie landsburgers te beveilig en te handhaaf,.
Die pamilet verwys in sy aanhef na die houding en
handelinge van die Nasionale Party in die verlede en
beweer dat die beleid van die party die vryheid van
elkeen in Suid-Afrika bedreig, of hy Engels of Afrikaans
of Zoeioe praat. Dan handel die pamflet oor die {30
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sogenaande apartheidsbeleid, die stemreg, die Indié&ér-
vraagstuk, die moontlike oplossing daarvan deur groot-
skaalse deportasie. So gaan die pamflet aan en beskuldig
die regering en sy party van n bedoeling te koester om
alle opposisie lam te 1&, alle g=organiseerde liggame
te onderdruk en alle strewe om betere (?).... in die
wiele te ry. Terloops varwys die skrywer na die Smﬁts-
bewind van voor Mei 13948 en sé dat wat die belange wvan
die Naturelle betref die Smutsregering niks beter as
éie teenswoordige regering was nie. Die pamflet is {10
klaarblyklik geskryf uit kommunistiese oogpunt, die
skrywer is T gommunis. Dit is m politiese pamflet en
25 n slotsom roep hy alle sogenaamde gematigde demo-
Xxratiesgesinde, regsdenkende liberaliste om bymekaar te
staan om deur verslaan van die huidige Eegering n program
uit te voer wat in hooftrekke uiteengesit word." -

Now at page 581 his lordship proceeds as follows. He says:
"Die wet maak m ernstige inbreuk op die regte van die
landsburger. Vryheid van spraak, vryneid van die burger
is hoekstens van ons grondwet, Die artikel moes dus (20
eerder in beperkte sin as in bre&re sin uitgelé word.
Soos ek reeds gesé het, die pamflet is 'n aanval op die
beleid van die Nasionale Party en regering. Persone wat
die regering van die iland op hulle skouvers neem moet
kritiek, selfs uiterste skerp kritisk en vercordeling
van hulle beleid en wetgewing deur hulle meerderheid
bewerkstellig verwag. Algemeen s+tazan dit elkeen vry om
sulke kritiek uit te spreek en die bedoeling van die
wetgewer kon nooit gewees het om geoorlooide kritiek en
propaganda vir n verandering van regering verhinder nie."

_ (30
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And there is the case of R v Roux which is referred to
in the judgment of his lordship BEKKER J. It is reported in
the 19236 appellate division at 271 and it was concerned with

what was alleged to be the crime of crimen laesae venera-

‘tionis and it the court assumed that that was still part of
our law and it was the article against which these remarks
need to be construed - I should tell your lordship it is a
- pamphlet against King George. It says:

"Who is King George anyway? Who is this King George?
Remember the blcocod that was shed at Cartwright's {10
flaté. We, the Bantu people and workers of Durban have
been asked to celebrate the silver jubilee of King
Georéé V on May 6th, the 25th anniversary of his
succession to the throne. ¥ho 1s this King George and
wny should we celebrate his jubilee? Xing George is
the figurehead of the English and Boer imperialists
whose local representatives are Hertzog and Smuts.
These oppressors are robbing and exploiting the poor
people and workers of South Africa, in particular the
Bantu people. The soldiers of K%ng George's father, (20
King Edward VII killed the Bambarter and cut off his
head because he led the struggle against the poll tax.
It was the police of King George's lickspittal South
African government who sho: down the people of Durban
and the ICU riots in 1929. It 4is the police of the
Durban Borough Council which is calling upon you to
celebrate XKing George's jubilee thaﬁ murdered Johannes
Nkxozi, brave leader of the Communist Party on these

very Cartwright Flats, at the pass burning on Dingaan's

day 1930. Workers and oppressed people of Durban (30
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do not be bluffed by this King George nonsense, do not
kiss the boot that kicks you. Refuse to worship King
George, he is not our king but the king of our oppressors.
Unite in protest against pass laws, ligquor laws and all
other forms of oppression. Demand freedom in our land
of your fathers, refuse to go to Cartwright Flats, the
place where our martyrs were murdered in 1929 and 1930.
God behoed die Koning. What a parasite.."

and then there follows a series of statistics, accurate or

inaccurate,.do not know about what is paid to the King and (10

Queen, our smiling Prince of Wales, the Duke of York, the

Duke of Connaught and other and then that is contrasted with:

"whata.Nétive miner on the Rand gold mine nets 1/6d4 fot a

day's labour digging out gold at the risk of his life., 530

friean miners were drowned at the Magabi mine a few days

ago. He would have to work for over 20 000 years to earn

for his family what George's family gets in one vear for

doing nothing" and so it goes on, contrasting the position of

the King and Queen with that of the black people in South

Africa. There 1is a cartoon which says: "One law for (20

whites another for blacks”", "Killing Niggers is not murder",

"Justice but not for natives", all these in Xing George's

rule.

COURT: A real republican pamphlet.

MR CHASKALSON: A republican pamphlet. T think that that is

referred to by his lordship CURLEWIS J. They assume, the

courts assume that crimen laesze wenerationis was an offence,

and his lordship CURLEWIS J says that in interpreting the
article in question, he says at 289:
“"We must -interpret the language complained of by the (30
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light of modern thought and freedom of speech and not
bv the light of restrictive ideas of the middle ages.®”
and his lordship went on to say that the article wés obviously
intended as an appeal to its native leaders not to take part
in the late King's jubilee celebration and it purported to
give reasons for their not doing so, reasons which were
expressed in language strong and stupid, coarse and distaste-
ful to one's sense of propriety. And then helcomments at
2B2 to 183 about:
"One usually hear capitalist for the mining magnates’
or the mining industry as personified in the mythical
'personage of Hoggenﬂeim who are described as the
cppressors of the workers and the labouring peopie
or as those whom the government represents and whose
interests are the concern of the government és against
the interests of the people and the workers.™
He savs it is an innovation -
"..that the Znglish and Boer imperialists ancd not the
capitalists are now mentioned as the oppressors c¢f the
people.”
Then he goes on to say:
"Whoever these imperialists may be or however much
these words may be a reflection on them, the words do
not in my view amount to a dishcnouring or bringing into
contempt ©f the XKing and his government in South Africa.
To me they seem rather in the nature of stupid and
ridiculous nonsense.”
and then he analysis at 283 the phrase: "He is not our
King, but the King of our oppressors". He séid that that
could be construed as having scome repudiation of kinship - (30
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- and then he goes on in the language of the times tp say:

PRV NI W]

"Even so whether the Native workers 6f Durban have re-
publican sentiments or not and as such disapprove of the
titular kingship the phrase is not used to incited them
to do anything unconstitutional but merely to protest
against pass laws, liquor laws and all other forms of
oppression and if the language is unnecessarily strong
wé must remember that the Natives of Durban have no
voice or vote in the passing of those laws or in the
government of the countfy and that they can only protest
against what may be regarded by them as grievances. Ié10
may be said that the very fact that this, appeal is
addressed to Natives should cause us to take a more-
serious view of the language used, but on the other
hand if the appeal is intended to be effective, one can
well imagine strong and gxtravagent language being used
in order to influence the Natives.”

and his lordship.BEYERS J handed down a short concurring

judgment and at 293 he said:;
"Die Unie is 'n demokratiese staat eﬁ n mens sou s0 (20
'n prosekusie onder krygswet of onder outokrasie kon
verstaan, maar nie in n verligte eeu en geslag nie
waar die regering van die staat gegrond is op die vrve
en onbelemmerde volksmond~en waar dit iedere burger _
vrystaan om sy mening omtrent die openbare stand van
sazke en die politiek vrylik te uiter.”

and that particular dictum was approved by the appellate

division in the case of R v Sachs 1953 1 SA 392 at 4710H to

411A. And then there is a case of Nathie 1964 3 SA 588..

COURT: Just give me the reference again? (30
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MR CHASKALESON: 1964 3 SA 588, it is a judgment of the appel-

late division and it was concerned that the charge there, the
allegation there was that the appellant had wrongfully and
unlawfully and at a meeting incited certain Indians to commit
offences specifiéd in the Group Areas Act and the court Qas
concerned with the report of the jecint secretaries of the
Transvaal Indian Congress. At 592F-G we find that in that
report there is a .statement: |
"Yet érowded our contribution has been, 1560 Ior us
was also a year of stocktaking, a year of fresh {10
challenge. With all our unchallenged contributions we |
still have to commemorate the centennary under the
shadow of oppressive apartheid rules and rigorous racial
cdiscrimination. We still remain second-class citizens,
insulted, humiliated, pushed about, our freedom is
zetting less and less, our rights blighted with impunity;
our future and the future o0f our children presenting a
sicture of gloom and despair. While extending to us
with the one hand recognition as permanent inhabitants
of this country, white authorityv held out its other {20
fist threatening us in no uncertain manner with the
future of perpetual subservience. After a hundred years
of toil and labour for the common good of all this is the
iot of the Indian people, this their reward.”
aAnd at 523A the judgment says:
"The report proceeds to refer to the conduct of one
Nana Siter, a former president of the Transvaal Indian
Congress who is described as the stalwart of Indian
politiés in South Africa. It appears that Nana Siter
an elderly man of failing health and bedridden for (30
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most of the time had made a public declaration that he
would refuse to obey an order regquiring him to move from
his Pretoria residence to an area set apart for occupa-
tion by Indians. It is stated that he was fully aware
of the consequences of his stand namely possible finan-
cial ruination and even imprisonment."” |

and the report then continued:
"He threw up a challenge to the perpetrators of this
crime. The end of October has passed and Nana Siﬁer is
still in his old house. The housas in the group area '0
of Laudium remains empty. We have no doubt that the
cruel arm of Nationalist persecution will come down
heavily on Nanabai. Fascists show no respect for any
moral standards'recognised in a civil world.”

and the report continues:
"But the guestion is, are we, the rest of the Indian
people going to remain silent when this happens? Are
we just going to acguiesce because some mad men in the
department sit and decide what is going to be our
future and the future of our children? I want to (20
declare that t¢o remain silent and face a persecution
is an act of supreme cowardice. Basic laws of human
behaviour require us to stand and fight against the
injustice and inhumanity. Not for a moment must Nanabai
or the other people 0f Ventersdorp or any other people
similarly affected be allowed to imagine that they are
alone in the stand that they have taken. The Nationalists
must bé made aware of the fact that the attack against
these people is an attack against the Indian people as
a whole and will be met by the organised strength of (30
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the entire community.”

And the way the speech was interpreted m'lord at 595A-D:
"The passage in gquestion does not contain any unequivocal
édirection to the listeners to refuse to obey removal
orders issued in terms of the Group Areas Act or to
commit any of the other offéncas referred to in the
charge. The contention advanced on behalf of the state
was, however, that the equivocation is removed if the
passage in guestion is considered in the context of
matters referred to earlier in the report. The (10
inguiry so it is contended establishes beycnd reasonable
édoubt that in exhorting the listeners not to remain
silent but to stand and fight against the injustice
end inhumanity and to make it clear to Nana Siter and
others that they are not alone in that stand that they
have taken, the appellant intended to convey to them
that they too should refuse to comply with the provisions
of the Group Areas Act."

and his lordship then goes on to analyse the document and to

suggest that the context does not lead to that particular (20

conciusion. And at 596 his lordship savs this against B:
"It is reasonably possible in my opinion that the
2ppellant had in mind that the persons attending the
meeting of the congress should not remain silent but
should declare their opposition to and condemnation of
the Act so that the Indians who had been affected would
not feel that they are alone in the stand that they
have taken. This does mot necessarily imply that the
listener should proceed to act unlawfully. I may at
this stage refer to a later passage in the report (30
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where mention is made of one Nelson Mandela, a member
of the African National Congress who was then in Britain.
It is stated that "we must assure him that he is not
alone" and that the Indians must show their solidarity
with him. This is to be done by the Indians fendering
assistance to any friends and well-wishers among the
Afriéan pecple who have undertaken to look afger the
family and children of Nelson Mandela. It is true that
there is a reference in the report to the fact that the
Indians are required to stand and fight against (10
injustice and inhumanity. These words are part and
parcel of ordinary political parlance and did not
necessarily relate either to viclence or unlawful
conduét."
The concluding sentence of the passage in guestion lénds
some support to the suggestion that all the appellants may .
have aimed at was an authoritive expression by the Transvaai
Indian Congress to the effect that the rest of the Indian
community was in sympathy with those persons who had been
affected by the provisions of the Group Areas Act and {20
approved of their stand as moral, notwithstanding the fact
that they have acted unlawfully in refusing to obey removal
orders.
Now the passage which I draw attention to, that the
"words are part and parcel of ordinary political parlance
and éid not necessarily relate either to violence or unlawiul
conduct”. There has been a lot of evidence given to your
lordship about the language of black politics, about the
use of particular terms, about the use of particular expres-
sions. We have ncthing to the contrary from the state (30
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and I will come back to that too in a different context.
There is the case of R v Nkatlo. It is reported in

1950 1 SA 26. It is a judgment of their lordships OGILVY-

THOMPSON and HERBSTEIN J in the Cape Provincial Division.

At 28 - it was a speech which was being made at a meeting

held under the auspices of the African National Congress and

portions of the speech which are set out in the judgment

are these; they are numbered in the judgment, they are

numbered from 1 to 6.
"They encourage the Africans to attack the Indians (10
and then they come in and mow us down.,
2. I am informed that more than 200 Africans were
killed at Durban. They were simply mowed down.
3. Get a savage and place him in parliament and you
will be governed in just the same way as.your are now.
Dr Malan and most of the present ministers are graduates
of 5tellenbosch University.  How these people were
taught there is beyond my understandiné. These people
have not benefited from their education. They tell us
they want to maintain white supremacy in South Africa. (20
It is the scientific fact that civilisations cannot be’
maintained by selfishness.
4, White civilisation is bound to go down, that is a
certainty. It caﬁnot strive indefinifely on sufférings
of other races. White supremacy is based on injustice
and as such it is doomed. The day will come when we
still simply defy the discriminatory laws of the land.
The day will come when we will resist the discriminatory
laws of this country and those unfortunate to have white
skins will suffer because people will not choose in {30
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their blind fury."”
I think I should tell your lordship that the charge was one
of having uttered words with the intent to promote a feeling
of hostility between Natives and Europeans:
"5. I have no quarrel with the white man for his
presence in this country, but if it is not right for
the Indians to here it is not right for the white
people to be here.
6. When a persons comes here and he tells you we
must fight in a constitutional way it is because he (10
is afraid of going to jail. The only people who can
fight by constitutional ways are those people who have
the vote, but we have no vote. The only way we can get

our freedom is bv revolution, but we cannot do that if

we are not organised, We must be strong enough to
meet force by force. We have men of brains who can work
out the plans £for such a revolusion. You do not need

guns, aeroplanes a2nd tanks, your numbers are enoggh.

If we all stand together I tell you it will take only

24 hours to chance the present state of affairs." (20
Now at page 30 to 31 the approach of the court was described
as follows:

"It seems to me that in the absence o0f direct evidence

of intention, the court must examine what the accused

said in the light of the rule that he must be presumed

ﬁo intend the natural and probable conseguence of his

act. If it is clear the the necessary conseqguence of

the utterance would be to promote a feeling of hostility

between Natives and Europeans, the courts will ordinarily

in the absence cof any evidence to deny this, hold that (30
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it was made with that intention.™
and of course the guestion hére is whether statements were
made in our cage with the intention of furthering a goal
of overthrowing the state by violence. It is really a ques-
tion of intention on both cases:
"It should however be emphasised that care must be
exercised in the application of the rule. A person
_ cannot be convicted under this section for uttering
words which are calculated or liable to promote feel-
ings of hostility without proof that he had the ° (10
intention to do so and there may be cases where though
the language used is liable to promote those feelings
of hostility, the speaker has clearly not that intention."
And then his lordship later goes on to say:
"Therefore, in applying the test that a person is to
be presumed to intend the natural and probable con-
sequence ci his acts, the éourt must be astute to see
that the inference ¢f intention to promcte feelings of
hostility is the only inference which can reasonable be
drawn. f the lancuage used is reasonably capable of (20
another explanation, the inference of intent cannot be
érawn. Ii is because of the inherent dangers that it
is essential in my opinicon to have regard to the whole
statement made by the speaker. To judge a speaker's
intention on extracts of a long speech taken out of
their context is on the face of it quite wrong. It is
worse when portions of the extracts are omitted.”
So that I should not fall into that trap m'lord, I am looking
to see what tée passage was that I left out, because I have
forgotten. I cannot find it but I have left out a few (30
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words and I cannot remember what they were. I think that the
gist is there. And then at page 33 in dealing with the last
extract there, and the last extract was the one about the
person who tells you to fight in a constitutional way is

a person who is afraid to go to jail, you can change every-

thing in 24 hours if you come together and that the only

-way that you can get your freedom is by revolution. His lord-

ship said this:
"The distinction drawn by the speaker between fighting
by constitutional ways and by revolution without the (10
addition of the words "but we have no vote" might have
justified an inference that the accused was advocating
the use of vioclent measures but if these remarks are
looked at ag a whole, it is clear that he was dealing
with the possibilities open to the Native and his fight
against white supremacy and for equality. Any suggestion
that it might be necessary £for the Natives to take steps
in the furtherance of their rights might have the =sffect
o promoting feelings of hostility between the Natives
and the Europeans but again it must be reiterated that({20
that is not the issue. If it were to be held that any
criticism of the lack ©f the Native's right to vote
and any suggestion that this alleged wrong could only
be remedied by methods which did not rest on the right
to vote, led to an inference of an intention to promote
feelings oi‘hostility there would be in the words of

GRAHAM JP in R v Bunting, "a dangerous interference with

honest and impartial criticism of policy or doctrine
vpon which divergent views and opinions might reasonably
be held". Before a conviction can follow the court (30
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"must be satisfied that the words must necessarily or
inevitably promote feelings of hostility between Natives
and Europeans and so afford evidence of an intention
to create them. An examination of the whole speecﬁ does
not satisfy me that the accused had such an intention.
He was setting out the Nativeé' side on a matter of
vital importance to them and his utterances at least
équally consistent with an honest criticism of the
policy of white supremacy as was the inference that
he was out to promote feelings of hostility between (10
races."
and in dealing with the passage about "tﬂe only hope we have
to change affairs is by a revolution and a revolution means
bloodshed"”, the judgment at page 36 was as follows:
"These are strong wérds and the accused repeated them
in slightly different forms, but they must be read in
the light ©f the whcele of the remarks of the accused.
If that be done it is clear that what he was saying
was because the~Native nad no vote and the power to
bring about a change by constitutional means, the only (20
alternative was a revolution which wquld bring abeout
bloodshed. Language oi this k;nd is liable to promots
feelings of hostility between Europeans and Natives but
I do not think that it l=ads necessarily to an inference
of an intention to promote such feelings. It is at
least as possible that the accused was we2ighing up the
dangers in the present situation and issuing a warning
of the dangers in the future."
And of course in the state's argument wherever we £find
reference to the conflict which is taking place within the (30
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country and to the warning that that conflict miéht continue
and will continue unless apartheid is ended, unless the leaders
all got together to pfovide a new basis for living together

in the country. That is taken as a threat, it is-said to be
a threat, it is said to evince an intention to overthrow the
state by violence because attention is drawn to matters such
as that. Now in our submission that is quiﬁe the wrong way
on which such statements should be approached. It is con-
sistent either with logic or with the way our courts have
always dealt with such matters in the past. (10

Then there is a judgment in R v Sutherland 1950 4 sa

66 and it is another case dealing with the same section of

the statute which penalises making of statements with the
intention of promoting hostility between Natives and Buropezns
and in passing I should mention that in the course of this -

judgment the case of Du Plessis which I have previously

referred to was approved. t concerns & cartoon. The

cartoon was headec: "Won't vou come in?" and on the right
there were two Natives in tribal dress - I think your lordship
will..I think I should find the page where that description(20
is given.

COURT: Is the carton reprinted?

Al

MR CHASXALSON: I am guoting f£rom the judgment, the cartoon

is not reprinted. It is described and your lordship will
£ind it at page 69:
"The cartoon is headed: "Won't you come in?" and on
the right.."
and this is how an extract from the judgment at page 69:
"..on the right are two Natives in tribal dress repre-
.senting the protectorates. The central figure is that(30

of / ..
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of the Prime Minister, Dr Malan. He is bowing to the
two Natives representing the protectorates and indicating
a portal on his right. He is clearly extending the invi-
tation to come in. Within the portal, which represents
the Union is depicted a European with his left hand
gripping the throat of the Native. 1In his right hand
which is raised high in the act-of striking, there is
a heavy blunt instrument. The Native has his left hand
flung high and there is a look of terror on his face,
clearly the European is in the act of brutally assault(10
ing him. Immediately to the rear of the European there
"is the prone figure of a Native who has either been
killed or rendered insensible. "
His lordship MURRAY J at page 71 after referring to the
statute and the fact that what was being penalised was the
intention to promote hostility, says this:
"Although the probable conseguences of the words or
cdeeds are most meterial in ascertaining the cue’'s
purpese they are not conclusive. An inéivicdial who
bona fide believes that a certain state of aifairs (20
constitutes a social diseases requirinc drastic reform
might well use language which was likely to inflame
feelings of hostility on the part of the victims against
the people responsible for the state of affairs, never-
theless if there was a reasonable possibility not
necessarily a probability that his object was in truth
the amelioration of conditions and the eradication of
what he honestly considered to be an evil, he would
clearly not have been shown to have had as his purpose
the promotion of hostility. Presumably as Samuel (30

Wilberforce/..



K1511/2422 - 26 295 - ARGUMENT
Wilberforce in vying against the evils of slavery in
his endeavour to secure its abolition could scarcely have
been said to have deliberately proposed to create hos-
tility between slave and slave-owner whatever feelings
might have been aroused in the minds of his listeners
by his condemnations of the evils of siavery. Obviously
of course the. language uttered or the actions employed
in each case must be taken into consideration, for if
they disclose such violence, such prejudice, such
recklessness that a reasonable man could only infer (10
that the individual's true objective was the promotion
of hostile feelings, the individual's protestations
of another purpose will be rejected aﬁa he would rightly
be convicted of an offence as changed in these proceed-
ings."

ané his lordship then cited with aporoval the passage from

R v XNxathle to which I have already referred vour lordship.

AnG then at page 74 his lordship MURRAY J who gave the judg-

ment of the ccurt saicé this:
"It is cbvious that the cartoon was a symbolic {20
expression of opinion not to be taken literally. It is
impossible that reasonably interpretec..”

I tnhink he probably means it is possible -
"..that reasonably interpreted it alliege physical bru-
tality and maltreatment. What it was designed to con-
vey and what it probably was understood to convey was
oprressive and brutal treatment in realms other than the
phyvsical. To my mind there are at least three main con-
siderations which support the appellant's denial of
any intention to promote racial hostility. (a}, the (30
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denial is strongly corroborated by the fact that in the
very same issue of the newspaper there appeared on page
13 an editorial written by the second appellant headed:
*The Republic marches on", in which the attitude of the
-Prime Minister in regard to the incorporation of the
territories is vigorously attacked. (b}, the cartoon
itself discloses a political flavour. The central figure
is that of prime minister labélled Malan inviting the
two Natives labelled protectorates to enter a room or

enclosure and must prima facie be considered to have (10

reference to the political guestion of the incorporation
of the protectorates which was in October 1949, a matter
of considerable public’interest. It‘is therefore only
reasonable to assume that the prime minister was there
being treated as the representative of the Union govern-
ment seeking such incorporation and not as representa-
tive of the entire Europearn population of the Union."
and then (c) there was the circumstances of the publication
which was said to be in the appellant's favour because the
publication was directed to a public which was overwhelm- (20
ingly European by race though it is said in the judcment that
Native readers may have purchased the paper anc noticed the

cartoon.

Then there is the case of § v ¥belini. I have given it
to your lordship in a different context, it is 1978 3 SA 131.
It is 2 judgment of the ECD.
ASSEESSOR: - Sutherliand's case was in what court acain, please?

MR CELZSKALSON: T think I should just give your lordship the

reference again, it is 1950 4 SA 66 (T). Again it is that

same statute. The pamphlet is entitled: "Heroes of (30
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yesterday, martyrs of the struggle®™. It is quite a militant
pamphlet. It is set out at page 135 to 137. It deals with
matters such as Sharpeville uprisings, black people who had
been shot by the police, disturbances in Soweto, death of
political detainees, such matters. It refers to Sharpeville
for instance as the day on which "unarmed Africans register-
ing their legitimate protests against unjust laws were mowed
down by the heavy fire of the law and peacekeeping agencies:
*A day we used to commemorate with our heads bowed
in mouring."” (10
It refasrs to the 1976 uprisings in Soweto. It contains a
message in which it states:
"We believe that all the people..”
it is 2 publication of the Black Peorle's Conference:
"i’e believe that all the people known to have died
wnder such circumstances, have lost their lives in the
course of the long struggle ky Blacks against the
‘injustice and political deprivation in South Africa.
There are thousands others unnumbered and unreported.
Those that lost their 1ives in szoradic incidences of (20
uprisings in places like the potatoe farms in the
platteland where Blacks live and work under such condi-
+£ions as can only lead to discontent and friction.”
There is a reference also on the last page to there being a
time, a tribute to the minister of justice, Mr Erasmus,
referring toc the Sharpeville "Hullabaloo" of 1960, as a2 time
"when we coulcd shoot as many people as we liked and the world
did not seem to care”.
well m'lord, that was the pamphlet and his lordship
ADDLESON J at 139H said: _ (30
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"As has been noted in other decisions on the Act, race’
relations is a central issue in South Africa and strong
criticisms of racial policy and its enforcement must
necessarily involve repeated reference to Blacks as
persons affected by, and Whites as formulators of the
policy."
Now why is it that our courts have so consistently adopted
this attitude to speak and I know of no better formulation of
the underlying reason why the common law sees speech as a
fundamental right and why the common law sees a greater (10
danger in suppressing speech than in permitting it, than that
given by Justice BRANDEIS which though it deals with the
American constitution and their first amendment rights to
freecom of speech is really I suggest to your lordship at the
heart of all of our own cases and at our commoh law recogni-
tion Zor the protection of Ireedom of speech. I will give
your lordship the judgment later but the judgment is in the

case of New York Times Co v Sullivan. The passage is at pacge

270 where ~ it is a judgment of the Supreme Court of the
Uniteé States of America. It is reported at 276 US page {20
254. t was in 1963 and the judgment itself is one of the
leading opinions on the freedom of‘speech. It was given by
BRENNAN J and in it he contains a survey of attitudes to
freedom of speech ané what I want to refer to is a passage
from BRANDEIS J. He says:
"Those who won our independence believe that public
éiscussion is a political cduty and that this should be
a fundamental principle of American government. They
recognise the risks to which human institutions are
subject, but they knew that order cannot be secured (30
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merely through fear of punishment for its infraction,
that it is hazardous to encourage thought, hope and
imagination, that fear breeds repression and. repres-
sion breeds hate, that hate menaces stable government,
that the path of safety lies in the opportunity to
discuss freely supposed grievances and proposed remedies
and that the fitting remedy for evil councils is good
ones, Believing in the power of reason as applied through
pubiic discussion, their assumed silence coerced by law,
the argument of force in its worse form. Recogﬁising (10
the occasional tvrannies of governing majorities they
amended the constitution so that free speech and assembly
should be guaranteed.”

Now of course m'lord, we do not have a constitution and our

parlizment is free to pass laws which can curtail freedom of

speech and they have cdone so, and they can pass laws which

enabis the state to éake actions to prohibit partiéular

nédiviZuals, particular organisations and particular speakers.

'.I.

You mayv be prcohibhited Zrom speaking on a particular subject,
you =2y be prohibited from taXking part in political meet- (20
ings as individuals, organisations can be stopred; but our
cour<s have very consistently taken the approach that unless
the legislature intervenes then this fundamental principle

is t2 be respected. 2nd it is to be respected for the reason
that ZRANDEIS J gives, and in that same opinion BRENNAN J

cites from another case of Cantor v Connecticut, that is at

page 271, the passage from BRANDEIS J is at page 270. And
that passage cited there is this. It says:
*"In the realm of religious faith and in tha%t of political
belief éharp differences arise. In both fields the (30
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tenets of one man may seem the rankest error to his neigh-
bour. To persuade others to his own point of view, the
pleader as we know at times resorts to exaggeration, to
vilificatioﬁ of men who have been or are prominent in
church or state and even to false statement, but the
people of this nation have ordained in the light of
history that in spite of'the probability of excess and
abuses these liberties are in the long view essential
to enlightened opinion and right conduct on the part of
citizens of a democracy."” (10
And his lordship then goes on to say that erronecus statement
is inevitable in free debate and that it needs to be protected.
Now exaggeration, vilification, error, sharp differences, these
are all part of life at political meetings, political -discus-
sion and that is what the courts have recognised in our judg-
ments; that the judgments of our courts have recognised and
your leordship has this very gZifficult task. Your lordship
has to construe speecii in the context of an environment
which, and I say with all dus respect to your lordship, must
be very strange to your lcrdship. Your lordship and ycur (20
lordship's assessor both come from backgrounds, your lile
experience has not brought you into contact with political
meetings ancé political rhetcric of the type which is used in
this case and which has been referred to in this case. You
really have little life experience of what happens at black
political meetings, at the rhetoric used at such meetings,-
at what the speakers would understand By such rhetoric, what
they would expect, how they would react, ané so ybu really
have in_some way to grapple with that as a real problem because
your understanding of particular langque or your (30
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understanding of how people might be expected to behave in a
particular situation is not necessarily the understandings of
people from a different background in a different situation
dealing with political issues about which the greatest bitter-
ness exists, with feelings which are more than bruised and
where language and rhetoric are used in a way in which they
would not necessarily be used in white politics - though I
do believe from what I read and his lordship LUDORF J men-
tioned that in his judgment, that there tooc one expects
invective in strong language and strong words. But vour (10
lordship has direct evicdence here. You have direct avidence
that this is the type of language which is used in black
politics. Mr Molefe told you: I grew up in that environ-
ment. These were the words which were used, this is how I .
always understood them and we will see time and again when
we look at the passages that he will always say welil, that
is how the audience would understand it. How can vour lord-
ship say differently iZ that is reascnably possible anéd inde=d
how can your lordship say it is not reascnably cossible if
you kaow so little abkout the language of the genre of (20
black politics, how people behave and what they sazv and what
they do with it. I ask your lordship to bear that in mind
when vou come to looxXx at the documents as I now propose to do.
It is against that background that I now want to turn
to deal with the state's written argument and after the general
introcuction the statenment is made at page 3 of the written
argument..
COURT: Which ore is it now, the present "betoog" or the
previous one?

MR CHASKALSON: It is +the present "betoog”", volume 1. {30

COURT / ..
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COURT: Yes, one needs a quiding light through all these
"beto&" and arguments.

MR CHASKALSON: Apparently our volumes are not necessarily

numbered in the same way as your lordship's.
COURT: You will only be referring to volume 17?

MR CHASKALSON: Only to volume 1, m'lord. I shall always

at times refer to the oral argument which is at volume 426

page 24 840 something.

COURT: Yes well, that we..(gives instructions in background)
Yes, go ahead. ' (10
MR CHASKALSON: At page 3 it is said in general termg that

the primary goal of the UDF is to overthrow the government
and to replace it with a democratic government of the massas
accorZing to the Freedom Charter and that proposition was
repeatad at the beginning of the state's argument at 24 841
line 1 to 3. NXNow that is at the beginnin¢g of the state's
argument andé it simply ignores the evidence, that the UDF
had decided as a2 matter of policy notwithstanding the fact
that important zfiiliaztes supported the Freedom Charter that
it would not adopt the Freedom Charter as a policy document (20
Instead it asked affiliates to adhere tc the UDF declaration
and accordinc to the evidence this was the policy throuchout
the period oifi the indictment. In volume 257 page 13 415
Mr Molefe is askad in chief:
"In your time prior to your arrest can yocu tell us what
" the policy of the UDF was in relation to the Freecdom
Chartex?"
and the answer was:
"The attitude of the UDF to the Freedom Charter was that
although the Freedom Charter was a significant document

(30
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that embodied the broad aspirations of South Africans
could not as a front adopt the Freedom Charter, the
' reason being that the UDF sought to unite a broad range
of organisations, many of which had nothing to do with
the Freedom Charter or were opposed to the Freedom
Charter and the UDF felt therefore that if it was to
adopt the Freedom Charter that might have had the effect .
of making it difficult for it to win more organisations
‘into its ranks and also possibly leading to those
~organisations which had already affiliated to the UDF (10
Ccisaffiliate. So it shows.."
It savs so it shows, I am sure it is "so it chose -
"..therefore not to commit itself to the Freedom Charter.
Was that made publiclv known that that was the
position? -- That is'so. I myself made that public
several times.”
And yéuf lordship will see that repeated by Mr Molefe, volume
265 pzge 14 285 line 17 to page 14 286 line 24, ... by Mr
Lekotz at volume 2886 page 15 939 line 28 +o 15 940 line 2
(portion of sentence not recorded as machine switched to (20
new cassette). Mr Molefe again at volume 249 page'13 270
line 28 to 13 271 line 4. 1In fact Mr Molefe confirnmed
EXHIBIT DA.18 which was a report of a speech which he made
in wnhich he publicly said that the UDF had decided not to
make the Freedom Charter its policy.
Now against that introduction the first document that
the state relies upon in support of the proposition, I think,
that the policy of the UDF was to take over the government
and replace it with a-government based on the Freedom Charter
is EXEIBIT C.1. ané they refer al;o in that context to (30
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EXHIBITS J.1 and J.3. Now EXHIBIT C.%1 according to the
evidence is not a policy document of the UDF. The evidence
shows that it was a paper prepared for discussion at the
Novemter meeting of the national executive committee of the
United Democratic Front. The evidence also shows that at

that ¢ime the majority of the people who had been elected

to the national executive committee were in detention and

that as far as the Transvaal delegation was concerned they
regaried that as a workshop and did not treat it as a national
execurive committee meeting at all. Now I will give your (10
lorédszip therreferéhces, it is Mr Chikane's evidence, volume
303 page 17 319 lines 9 to 12 and he referred to EXHIBIT S.14
Yes, TXHIBIT S.14 page 3 made it clear that the Transvaal
delegztes would go to the meeting without a mandate and
EXHIBIT S.15 page 2 against the letter P of the minutes:

"The report was informal as the UEC will prepare a formal

report. It was also made clear that the meeting of 10

end 11 November 1984 was not a meeting és such but it

wzs a workshop. However, this Zocussed on administration

restructuring and accountability of the national (2b

cifiice."
There is Mr Chikane's evidence also at voiume 304 page 17 357
lines 16 to 23 and page 17 365 line 6 to 9.

Indeed if one turns to EXHIBIT 5.1 your lordship will see
from EXHIBIT J.1 at paragraph 4: Input on political aspects
of UDT. See attached input. Out of the discussicons on the
paper the following agreement was reached:

1. The Declaration and the Freedom Charter. The two

cocuments are not incompatible, however the Freedom

Charter is a document of far greater statute. (30
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Organisations which have adopted the Freedom Charter
should campaign for this document. It would be unwise
for the Front per se to adopt the Cﬁarter at this juncture.
This does not, however, preclude this position from being
achieved later."”

So the input paper is discussed, the agreement reached is that

those affiliates which wish to campaign for it should go ahead

and &o so; the Front should not adopt the Charter at that
stage but that did not mean that it could not do so later if

it chcse to do so. So we_find that as late as November {10

of 1934 the policy which Mr Molefe had spoken about, not to

adop* the Freedom Cparter notwithstanding the fact that there
were Important affiliates who had done so, was.still the policy
of th= Front. And indeed if one loocks at EXEIBIT C.1 vou

will see from it yourself that it is a discussion paper and

not & policy document. &And what it does, if one looks atx

EXHIZZT C.1 = apparently I am reminded that EXHIBIT C.1 is

a haniwritten document and that ZXHIBIT J.3 is a typed copy

of iz. I have not checked to ses that it is exactly the
same. (20
ASSESEOR: C.71 and there is a tyvped copy of that as well.

MR CEXZSKALSON: I think J.3 is the tvped copy of C.1.

ASSESEDR: There is one ©i C.1, there ars two documentis,.
I thi=x so.

MR CEZSKALSON: I see. But if one looks at the document

one w2ll see that the Freedom Chzrter is put forward in the
context as an example of a more Zust and democratic system
and not as the UDF policy because it specifically refers to
the fzct, I think that appears also in the paragraph cited
by the state when it deals with EXHIBIT C.1. The text is: (30
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"Qur objective is to dismantle apartheid and replace it
with a more just and democratic system as in the Freedom
Charter for those of us who subscribe to it."

In other words it is being put forward as an iliustration of

a more just and democratic system and not as the policy of

the UDF.

COURT: Why did the UDF need as stand on policy on thi; aspect?

MR CHASKALSON: Of what, m'lord?z

COURT: On the Freedom Charter or no Freedom Charter?

MR CHASKALSON: It needed it bhecause a lot of its affilia- (10
tes had adopted the Freedom Charter and you will find..

COURT: Yes, but on your conséruction the UDF is merely a
point where a lot of affiliates come together on common ground
so whet is not expressed as policy on your stand is not policy
of the UDF.

MR CEASKALSON: No, ='lord..

COURT: Now if there is no common ground on the Freedom Cherter
why is it even discussed?

MR CHAXSKALSON: Reczuse your lcrdship will seeand I will find

the dzcument for you, there was rcressure being oput onn the (20
UDF bv some of its affiliates to adopt the Freedom Charter and
it was declining to o so. And I will find thet, I will find
that éocument for your lordship. I think there is a2 reference
in a secretarial report to the effect that some of the affilia-
tes were making militant demands and wanting the UDF to adopt
the Freedom Charter. Andéd obviously it had to decide it was

a Frornt, its policy was to accommodate a lot of people who
would come together for a common purpose, common grounds and
some of those would be Freedom Charter people and some of them

would not. Mr Molefe explained: we deliberately did not (30

want / ..



. ———

K1512/0275 - 26 307 - ARGUMENT

want to get into that problem of adopting the Freedom Charter

because then we would exclude everybody, so as a matter of

policy whether the majority did or did not support the Freedom

Charter the UDF as a front would not adopt it. Then the

argument continues. It says:
"Dit is belangrik om daafvan kennis te neem dat hieraie
dokument so belangrik geag was dat dit versprei was onder
die verskillende geaffili&erde organisasies vir hulle
kennisname en behels verskeie belangrike beginsels van
UDF se strategie. 5o was dit gestuur aan VCA per (10
BEWYSSTUK C.2."

Now first of all EXHIBIT C.2 is not a copy of EXHIBIT C.1.

COURT: No, it does not sa} so. "Per BEWYSSTUK C.2" means

it is sent by means of or accompanied by.

MR CEASKALSON: No, m'lord, there is an envelope and C.2

was the document which was sent. If your lordship would look

n

+ .2 - perhaps your lordédship should get EXHIBIT C.2.

QURT: Yes?

¢

MR CHEASXALSON: You will see that it is & letter addressed

to the Secretary of the Vazl Civic Association. It bears (20
a2 date in 19835 - I cannot work out the full date from my
copy. I do not know whether your lordship can. It says

1855.. it looks like..

COGRT: It is 07/01/1985 it seems.

MR CEASKALSON: It looked like that.
COURT: 16h00 (4 o'clock) in +the afternoon.

MR CH2SKALSON: Whatever it was, it was after all the Vaal

Civic Association, the accused in this case had been arrested
and haé been in detention for some time. So they would
never have seen this document insofar as there may be any (30
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relevance to it. The document is not the same as EXHIBIT C.1
it is similar to C.1 but different to it.

ASSESSOR: The wording appears to be the same.

MR _CHASKALSON: It is not, there are parts of it which are
the same and there are parts of it which are different. If
your lordship looks at EXHIBIT C.1, the handwritten document
EXHIBIT C.1, what has happened is that the typed copy which
was put behind EXHIBIT C.1, the handwritten one, is not a
true copy of C.1, it is acfually C.2. If your lordship looks
at the handwritten C.1 your lordship will see it is headed: (10
"Introduction":

"We meet at a very crucial period in the history of

our struggle..™
and the document C.2 begins qguite differently
COURT: But now are you saying that the second document of

C.1 was sent or are you saying that the seconé document of

MR CHASXALSON: I do not know what was sent hecause there is

no evidence about it.
COURT: But there must be an agreement about this? {20

MR CHASKALSON: No, there was merely an agreement that EXHIBIT

C.2 was found on a Mr Motobatsi.
COURT: Found witih Mctobatsi?

MR CHASKALSON: Yes.

COURT: Where?

MR CHASKALSON: I think Mr Motobatsi is identified elsewhere

as having been the secretary of the Vaal..or having been in
the vaal.
COURT: Secretary of?

MR CHASKALSON: I am not sure that he was the secretary. I(30

think / ..
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think that there was evidence that Mr Motobatsi has admitted
to be a member of the Vaal Civic Association. We will find
the precise submission from WAS.4

ASSESSOR: Anyway the admission is that it was found with Mr
Motobatsi, Sebokeng. E. Motobatsi.

MR CHEASKALSON: The admission is that Mr Motobatsi was a -

member of zone 7 area committee of the VCA, but the point is
there is no evidence at all as to who sent the document to

Mr xotobats; or why it was sent, for what purpose it was sent
and all that we know is that that document is found with (10

him scme time, and if the date is right we know that it was

postec in January of 1985. Now the document which seems
to be.. -
COURT: Now C.1, where was that found?

MR C=ZASKALSON: C.1 is the input document to the NEC meeting

which was the workshcp.
COURT: It was found at the UDF office at Johannssbhurg.

MR CZZSXALSON: Yes, it was the input document, that was the

evicence; the evidence, I have given your lordship the passages
it is the input cdocument for that meeting. This is what (20
was Ciscussed.

COURT: Yes, that is stated at the top of J.3 in anyv event.

MR CHELSKALSON: Yes, and it is not the same as C.2. In Ifact

the cdccument for the meeting does not contain any reference
to the Freedom Charter at all. -

COURT : And AARRA.T7? Wwell, ényway, go ahead. We are wasting
your time now.

MR CHASKALSON: If ycur lordship will see that EXEIBIT C.2,

it is not the same as EXHIBIT C.1. Somebody seems to have
drafted EXHIBIT C.2 using..well, again I cannot really...I (30

do / ..



K1512/0526 - 26 310 - ARGUMENT

do not know which one came first. One is handwritten, C.1

is in handwriting, whether C.1 was drafted by someone who had
seen C.2 or whether C.2 was drafted by someone who had seen
C.1, we do not know, but clearly the two in their content

bear a strong similarity to each other and it would be reason-
able to infer that whoever the author is of C.2 had ;een C.1
or alternatively whoever had seen C.1 - whoever the author

of C.1 was, had also séen C.2. But the only point I want to
make to your lordship is this, that first of all EXHIBIT C.1
does not say what is put out in paragraph 1.1 on page 3. {10
It does not in fact contain words: “Our objective is to dis-
mantie apartheid and replace it with a more just and democratic .
systern, as in the Freedom Charfer for those of us who subscribe
to it." C.1 which was the input paper does not contain any
reference to the Freedom Cﬁarter at all and that was the paper
which was discussed a2+ the national executive committee,

COURT: I am sorry I =m still not with you. You say C.1 which
is th2 same as J.2 does not refer to the Freedom Charter, is
that Tight?

MR CELSKALSON: Yes, does yocur lordship - which one does (20

your lordship have in front of you, C.1 or J.3?
COURT : Well, let me take J.3 which is much easier because
it is tvped.

MR C=ZZSKALSON: Look under paragraph 2:

"Our objective is to dismantle apartheid and replace it
with a more just and democratic system.."
and that is where it ends. Now that is the document which went
to the NEC.
COURT: Is there no reference in this document to the F;eedom
Charter at all? It does not lock like it. (30

MR CHASKALSON / ..
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MR CHASKALSON: I did not see one. Certainly the passage which

is cited - I am trying to show your lordship that the passage
which was cited in 1.1 comes not from C.1, it comes from C.2.
C.2 was not a document which went before the national executive
committee, C.1 went before the national executive committee

and that is the evidence. We know nothing about C.2 at all
other than where it was found. We do not know who wrote it,

we do not know for what purpose it was preéared, we do not
know whether somepbody who - we do not know whether it was
drafted by..it could have been drafted by anybody. It could
have been drafted by an affiliate which suppqrted the Freedé%o
Charter; it could have been drafted by an individual who
suppcrteé the Freedom Charter. We simply do not know at all
who érafted it, when it was drafted or for what purposs it

was drafted.

COURT:, But then in J.1 you have a direct reference to the
Freedcm Charter?

MR CEZASXALSON: It clearly was a Giscussion at that stace

in recard to the rreegom Charter at the meeting. That I have
already drawn vour lordship's attenticna to. There was a (20
discussion ¢f the FPresdom Charter at that meeitinc ané a decision
not tc depart from the policy which was that the Freedom
Charter should not become the policy ci the UDf and I will
find the cocument later where they deal with the guestion of
pressure on some affiliates to adopt the Freedom Charter.

Now we do not know anything about C.2 other than where it was
found. We do not know, and there is simply no support for

the proposition that it was considereé such an important
doeument that it was distributed to the affiliates for their
information. There is just no evidence to support that. (30

wWell /..
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Well, I have been shown one exhibit, it happens toc be
nearby. It is EXHIBIT C.3, a letter dated 13 September
where there is reference to the fact that many of the acti-
vists have asked the following guestion: Why does the UDF
not become a Freedom Charter front? But there are other
passages which I will find your lordship and will refer to.
What I want to say to your lordship now 1s that Qhat
is szid to be in C.1 does not appear in C.1. That C.1 Qas
not & policy document, it was an input paper. There is no
evidence that .2 was considered so- important that it had (10
to ke distributed; there is no evidence about its origin

at all. We do not know why it was prepared, who prepared it

-or for what purpose it was prepared. All we know is where

it w

{1
1]

found. It may have been that there were certain
peorle who were wanting to push the Freedom Charter. There
coull have been all sorts of reasons for it, I simply de not..
what I want to sav to yvour lordship is there is just no

viédence at all on which that proposition which is made in

o

parzzraph 1.1 can be accepted. It might have been sufficiently
important to distribute to one or two people. We do not know
whether they asked for it or not, we do not know what happened;
we co not know what led up to it. 2All we know is where it

was Zound.

Then your lordship will see that the next document which
is relied upon is EXHIBIT C.130. Of course as far as EXHIBIT
C.2 Is concerned one would know nothing about it Zor the
commcn law offences other than that it was a document found
witk someone, whatever inference one might draw from that.

But caragraph 1.2 then refers to a document EXHIBIT C.130.
It is said to be a letter to the ANC from Curtis Nkhondo. (30

It / ..



K1512/0787 - 26 313 - ARGUMENT

It does say that it is a letter to the ANC, it is a hand-
written letter.

COURT: Is it handwritten?

MR CEASKALSON: I beg your pardon?

COURT: It is typed?

MR CHASKALSON: No, it is handwritten. Your lordship has

a typed copy.
COURT: I see, I have a typed copy?

MR CHASKALSON: Yes. It was in fact handwritten m'lord,

there is a typed copy. It is addressed to: "Dearest . (10
sister and comrade". Now it may or may not have been wriiten
to the ANC but it is not really relevant. First of all it is
not admissible at common law. The handwriting of the document
has not been proved and so for the purposes of the common law
counts your lordship must simply ignore the document. It has
not been proved at all, but in any event if one reads the
document it is apparent that it was written in 18871. Now i:Z

it was written in 19817 the fact that Mr Nkhondo some two or
three years later became associated with the United Democratic
Front does nct give any evidential value to the letter. (20
It caznot be put forward as an executive statement of someone
alleced to be party to the UDF conspiracy. And it cannot be
used Zor any puroose against the accused in this case.

COURT : et us just pause there a moment. As £ar as the

truth of the allegations in the document is concerned - it
cannot be used as an executive statement because it cannot be ..
there was no conspiracy according to the indictment. Can the
letter not afford a glimpse into the character of the writer

if it is proved that Mr Nkhondo was the writer; that is a
different matter. (30

MR CHASKALSON / ..
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MR CHASKALSON: Yes, I do not know how it helps your lordship.

COURT: Well, it may or may not be relevant, on admissibility.

MR CHASKALSON: Not on the common law count because it has

not been proved that Mr Nkhondo was the writer.
COURT: But on the basis that it was proved that he was the
writer..(simultaaneously)

'MR CHASKALSON: 1If it was proved that he was the writer..

COURT: If one takes that can one - you cannot use it as proof
of the statements because it is not an executive statement

and there was no conspiracy at the time. Can it be used {10
for any other purpose?

MR CEASKALSON: I would think on the ordinary principles you

coulé not receive it recause what Mr Nkhondo may or may not
have thought in 1981 is not really relevant.

COURT: ©On the basis of relevance, if it is relevant is there
any other objection?

MR CZASXALSON: If it were relevant and if it were shown that

Mr Nkx=ondo could use it then on ordinary princiﬁles it would
be acnissible. I am saying it is neither relevant nor shown
that Mr Nkhonde wrote it, for the commeon law crimes. So {20
it is not receivable on the common law charzes. On the
statutory charges it falls within the scope of section 6%2(4)
and =0 it would be acdmissible for a limited purpose under
secticn 69(4), not as an executive statemen:t of the conspira-
tors but for whatever use one could make of it. Now what use
cdoes the state seek to make oI it? The state says that it
shows he has communicated with the ANC the principles upon
which the UDF bases its struggle. Now that with all respect
is a ridiculous proposition. The UDF was not in existence in
1981, it had not beer thought of in 1%81. How a letter (30

written / ..
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written in 1981 could be said to demonstrate the principles
upon which the UDF bases its struggles - there is just no '
logic which justifies that assumption. It is a letter written
two years before the {irst steps were taken to establish the
UDF. At the most it would show - at the very meost it could
show Mr Nkhondo's personal views as at 1981.

COURT: Well, car it not show you that as at 1981 he was let
us say a propagist or propagandist for the ANC's views

possibly?

MR CEASKALSON: I do not know if one could go that far, but(i0
it could show that at 1987 he held certain views.
COURT: Yes, in August 1981.

MR CHASKALSON: Yes, we also know from the evidence that in

1978 he was the first president of AZAPO and we know that
certainly between 1578 ané 1981 he had changed his views -

we Co not know when exactly he resigned from AZAPO but we

know that in 1978 he was the first president of AZAPO. We
kncw certainly withinAa period of a couple of years he had
changed his views so that he referred to AZAPO's policies

as Also in the letter there is a statement (20
that adhering to the Freedom Charter "is the only way we

can mobilise the massas. Any deviation from this is in my
hum=lie opinion a complete betrayal of the struggle for liber-
etion". Well, one thing is absolutely clear, cone thing that
the UDF did not Go was to mobilise the massas on the basis

of the Freedom Charter, so what use the state seeks to make

of thig I do not xnow. It is in our submission not admissible
on the principal count, it has no evidential' value we submit
on the statutory counts. The most it can say is that Mr
Nkhondo, assuming that we make the leap which the state (30

does / ..
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does, that this is a letter written to the ANC; assume it to
be, the most that you can conclude from that is that one of
the persons who became associated with the United Democratic
Front two years later was a covert - had covert connections
with the ANC and I do not know how that advances the state
case at all. There is nothing to show that anybody was aware
of this letter, that anybody knew of Mr Nkhondo's communica-
tions in 1981; whether he still held these views in 1983
and if he did whether they were known to anybody, but itrwas‘
put to Mr Lekota in volume 292 page 16 279 and his answer (10
was thiis:

"No, I have no knowledge of Mr Curtis Nkhondo's

connection with the ANC if there was any. I do not

xnow that he supported the ANC at the time that was

—ut to me by the state. If, nowever, that is the

cosition that had nothing to do with the UDr. He has

never infiormed us about it, we never sanctiosned it.

w2 did not Xnow about it and céftainly if he had links

with the ANC he woulé not have had those links on

t

opehali of the UDF. Perhaps the fact that this was in (20
1281 mav also show that it has nothing to c¢o with the
tor."

ané trhzt is the evidence. Our submission to wour lcréship

is that that letter is of no value whatever in this case and

you can draw no inferences which are in any way adverse to the

accuses. Indeed, if you show that Mr Nkhondo was part of

the ANC the furthest it would ever take the case, if it was

shown that he was still part of the ANC, make that as;umption

in ;1983 that amongst people who were in the UDF was one

person who haéd a connection with the ANC. We do not know (30

what / ..
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what that connection was and we do not know whether it still
existed in 1983 but even assuming it was there, it does not
help the state. If anything it hampers it because it would
show that there might be one or two people within the broad
membership of the United Democratic Front and its affilijiates
who had connections with the ANC. It does no take the next
stage which is. therefore, because there are one or two people
who had connections with the ANC, therefore the UDF is an
ANC front; therefore the policy-of the UDF is to overthrow
the state by violence. It cannct possibly bring you to (10
that stage. It merely shows that there may be people who
are carrying out the exhortations of the ANC to try to get
into the UDF ané your lordship will remember the passage thz<
I wrote to you at the very beginning of my argument, the
passaée which-is-relied upcn by the state from the Dawn
publication: =¥y and get into the..the only way we can
influence the UDT is to heold, to get office with it. That

is the furthest it would take the state's case. It is reall-
of no evidential value whatever in this case. I cannot co
bevond 16h00, m'lord. (29

THE COURT ADJOURNMS UNTIL 23> AUGUST 1988

11}
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