
~- • 

(~ and increasingly made dmaller all the timeo •• When t he cut 

came in roealie-meal and kaffir beer, then we had food riots on the ., 
t:es • ~ \~ " 
il8!I! fi:R~e: What is the position in the 

~, 

" reserves? 

Basner: ' The position was aggravated very considerably by the food 

position in the Ciskei after two years of drought, and last year t he 

~4ro~~t was so bad that the Government had to send reliefo~ 
~ct " 
~IlaIl~: Y9u mentioned the Lansdown Commission. On wha t terms did .. ... 
they come to their recommedations? .. - . -

\\ 
Basner: At the opening ••• it was made clear t hat the Chamber of ines 

does not claim to pay its frican workers a living wage. 1hey say -
that t he amount they earn at the mines, plus the amount of allotmegt 

in the reserves, those two give t hem sufficient to live on. 1he . -
Commission proved there was no substance in that contention. At -
least one thl rd have no allotment of land in t he h eserves. They 

also came to the conclusion •••• 'that a living wage lIould be much more 

t han the 2/5d. they recoIDL1ended, plus cost of ' living allowance, but 
• • 

they s~: 'ie have examined t he objections of the Chamber of Mines, 

- • 
a nd came to th conelustion that if we recomnend a proper living wage, 

jhe mines will have to close down.~ •••••••• ' The ~sdown Comnission 
• 

does not consider that this constitutes a living wage. 

" Berl'ange: ••••• there were indications in the press that the strike 

was due to agitators, and that the Lansdown Commission's recommenda-

tions had been cal~ried out "almost in full,!' 

Basner: "The Prime h inister was reported to have made t hat statement • 
• 

I can only suggest that it is a crippled version of what he said, or 

recom nendations were not imp ented. I he facts speak for theo selves. 

As far as t he question of agitators is concerned, the position is that 

mf you have dissatisfied people you have a spokesman. People say a 
• 

spokesman is a~ agitator. " l hat has always been so. -\. . 
Berrange: Do you know of a report known as the 'Fox-Back Repomt'? 

Basner: "It was t he joint effort of t he Gove r nment and the Chamber 

of Hines. The Govarnment ]baned Dr. ox, 'who was Chief Nutrition 

expert of the Institute of Medical Research, to the Cgamber. The 

report desc~bed briefly the conditions in the 'l'ranskei, in accurate 
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~ terms. It~as a repott that horrified everybody, and gave 

startling figures about malnutrition and rifeness of disease." -
Berrange l Has t.o.at report been puhlished?'" , 

Basner: " That r~port was suppressed by the Caamber of Mines. They 
... 

claimed it was their personal property." 

" Berrange: An endeavour was made to have it produced before the Lans-

down Commis sion? ., 

Basner: "Until a few days of the close of the Commission it was not 

produced. Until the matter was brought up by me, and Mr . Gemmill 

then agteed to lend the report to the Commission. There was no 

suggestion to make it public. There are one or two copies in cir-. 
culation, but the report itself was suppressed. 

'1 

The Prosecutor attempted to cross-examine the witness. He 

floundered badly. 'l'he harder he tried, the more strongly he estab

lished the case for the defence. 

On the Union: -
nls it not perhaps that the Chamber of Mines i§ afraid of 

outside x~~~ influences ••••• whicb might make use of the 

unfortunate people for political reasons?11 

Basner: "That is the reason that every employer gives when he does not 

want to recognise trade unionso u 

On the 'danger' fro~ the strikers: 

"You must agree that if these people ,had eventually over-
• 

'-' flowed into Johannesburg, it might have been quite an upheaval?U 
; t • 

Basner: "It might have been. But nothing of the sort happened." 
• 

•••• '~hat would have happened I cannot tell you, but this story of 
• 

~ .. 
natives marching with weapons towards J hannesburg, I deny that." 

() • 

On strikes: 
• 

Basner: 

itA strike is certainly a very dangerous thing to toy with?" 

lilt is a thing one must never toy with •..•• Th2_t is why the 

African Mine Workers Union was so conncerned." 

On the demand for 10/- a day: -
"They were asking ·for an impossibility? .... 

Basner: "They are XN not asking for .. i';-' impossibl~~ithey are asking -
for a living wag~o 

., 
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~ You cannot e~pect the African workers to demand less. They 

cam accept less, but they' will not demand less:-
.... 

dvocate Festensteini had a ,few questions in re-examlnation: 

"Are you a member of any , political pa~ty in this country?·· 

Basner: I am not a member of 'any political party.~ 

Festenstein: .' , In your evidence you said definitely that the Govern-

ment had not implemented the Lansdown Comm:i.ssion's report in regard 

to overtime pay? I, 

. 

" Basner; The ~osition is this . vvhere the African is definitely called 

upon to work mn a ,Sunday or for longer than the stated period, then 

he gets overtime pay. But one of the chief points is that the natives -

do not work eight or mine hours per shifto They wODk 12 hours a day, 

and sometimes 16 hours, because it takes them a couple of hours ot 

get from the compound to ,their working places underground , and them 

another couple of hours to get back. Sometimes the natives wait ±Ex 

three hours' before he gets back to the surface • • , 

IVlagistrate: "Is tnat the case on all mines? I, 

" Basner: On some days ±xkE they take the ore up first, and then the 

workers; and someti1'8 s there is congestion' in the shafts. You~/ 

can take it that a native always take\at least an hour. In other 

co-untrres it is counted as overtime from the time '1e leaves his 

place to the time he gets back, but the mines refuse to recoGnise 

t t lh I,.... • • • t 11 t . " ."-a lllLllS lS Vlr ua y ove}' l,ae. 

Senator Basner was excused . He was leaving South Africa -

on his way to New York to tell the delegates to U. N. O. something 

about the conditi(,ns and treatment of the people he represented -
~ 

the African worlcers of South Africa . 

IvIr . Carlton- Jones, Presi de.nt of the Chamber of Mines' , was 

standing in the passage outside the court , surrounded by his legal 

adviserso Mr . Festenstein explained to the ,court that , ' although he 

had iss:ued a sub- poena for Carlton - Jones to appear , he no longer 

needed him, in viewp of the evidence given by Limebeero 

Advocate Shacksnovis rose to his feet: HI understand", he said, 

l!:tdlk "that an objection was made to the hiting in of the minutes of the 

Gold Producers Committee , and I want to make it clear that no priv~ge 

van be allowed to anyone who seeks cover for the minutes . Had the 
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Prime Minister himself been requested t. hand in public documents, he 

w~uld have had to produce themo And the Chamber of Mi nes is in no 

different positien." 

Carlten Jenes, and his bevy of legal advisers, were allewed 

to goo 

Shacksnovis called Dr. John Revertson, Doctor of Science o 

"Have you been interested in any aspect of the affairS. of the African 

Mine Workers Unit!m1" 

Robertson: \' I have been considerably interested for some time, for the 

purpose of securing an effective working of the Union. " 

" In what way were their aspitations and desires stifled and held 

back? .. . 

Robertson: " •••• the main obstacle to the African trade union organi .. 

sation aming mine workers arose from the imposition of War Measure 

1425. " -
" Do you know of any practical way in which the efforts of the -

Union were hampered? ~ - -
Robertson: ~ I was informed by the or anisers that be~ore the War 

Measure came into force the avera inceme from members ' 
~~~~~~~~~~ 

subscriptions was betwee £120 and £150 per m'nth in sixpenny fees. 

Subsequent to the imposition of this measure it dropped to £30 per 

month, that is by 400 •• 

Doctor Robertson testified that he ~as a member of the 

African Mine Workers Union Organising Fund Committee. 'The main 

purpose of the committee was to provide the means for the Union to 

remain in axistemce. Other memb~rs of the Committee were Dr. Julius 
, ' 

Leibman, Harold Sergay, Rev. Blaxall, Rev. Thompson, Revo Michael 

Scott and Mr. E.J. Burford. Only the last named was a member of the 

Communist Party. 

He was allowed to stand down, and Advocate ~ Shacksnovis 

called his last witness ~ Advocate Abram Fischer, one of the 

accused,,,....l .....k, 1 ,k c-..... ~- (l~ (J.J.-;-J. ~) 
KRacksnovis: I prop~se to ask you your reasons for assisting in the 

continuation of the strike, and for your concern with the African 

Mine Workers. 

~is~: 
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Fischer: "We are concerned with all the workers in this country, 

and ••• take an interest in any organisation or movement which 

might improve conditions of the workers. It is that principle which «. 
defines our relation to the Trade Union as a whole, because they are 

one form and a particularly important form of organisation which can 

improve conditions." 
,t 

Shacksnovis: •••• The African Mine Workers Union, are they a matter of 

great concern to the Party? .. 
Fischer: tI We regard the African Mine Workers as a whole as by far 

the most important body of workers in the country. The Bold Mining 

industry is the chief industry - the domiriant industry, and one of 

the ~ biggest industries in the world •••••• Naturally therefore it 

sets the pace ~r labour conditions and wage conditions in this country. 

In our view that pace which is set is the gasis of the whole restrictive 
--economy of this country. 

Shacksnovis: " •••• the workers in that industry. They are roughly 

half a million? II 

Fischer: ~ It has been known to be as high as 390,000 ~ usually 

between 300,000 and 400,0000 " 

" Shacksnovis: Before March or April of this year, was the Committee 

of which you are a member aware of what preceeded the situation which 

developed towards the middle of the year? I' 
Fischer: "We were, naturally, aware." 

Shacksnovis: "Had unrest been growing over a number of years?" 

Fischer: " Anybody who took an interest knew that unrest had been 

growing." 

Shacksnovis; "The whole system oi living, eating, s"~ering - a 

pseudo-monastic condition, and KX2X very long hours and so on - those 

are very important casues of discontent apart from wages?q 

Fischer: " 1m my opinion tbey must be vital caDses. Consider the 

breaking up of family life •••• Apart fro~ general conditions, 

the whole system of migratory labeur is a vicious social system. 
~ 

Shacksnovis;'Had all the recommendations of the Lansdown Commission 

been put into effect, wer e they anything like acceptable to the Union, 

or thet Party? I, 
, -

Fischer: "There was something more fundemantally wrong in the .... 
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~~ report than the small scales of improvement recommended, -
because the report recommended the migratory labour system, and 

accepted the position that the mines were not obliged to pay aX living -
wage. This came as a final ruling against getting a living wage ••••• 

I might point out that at the time of this report, War ]ueasure 1425 had 

n;t yet been passed, and the assurance was given by the ~amber of 

-Mines that no obstacles would be put in the way of mine workers 
1/ 

meetings o ----_ ..... ", 
Shacksnovis: You say there was a complete absence of ~egal machinery 

to avoid a strike? " -
Fischer: 

\\ 

More than that. After the passing of Proclamation 1425, 

not only could the union not organise, but the workers could 
, « . " 

not even air their grievances. It was restricte~on free speech. 

Shacksnovis:"Assuming there was no legal machinery; having heard the 

jvidence of Mr. Limebeer, it is common knowledge that neither the 

Government not the Chimber of Mines were prepared to do, or did any~8~ 

thing to establish a formal machinery for negotiation? " 

Fischer: " Y I, es. 
C\ 

Shacksnovis: That b~ing the case, are you satisfied that the strike was 

simply spontaneous and 1lI1avoidable? If 

Fischer: "I have no doubt whatever upon that point that it was 

completely inevitable and spontaneouso In fact, it was the 

necessary consequence of what I have been trying to describe." 

" Sbacksnovis: •••• There had been recognition of the African workers 

unions in other industries 2. I, , 
Fischer:. "Yes. That is de facto recognition which has been 

~ , 
growing up allover the country. The jpteresting thing i~ a 

statement by a Chairman of the Wage Board, Dr. Botha, saying •••• 

tlthere was still too general a belief among employers that because 

Native trade unions were not statutorily recognised, they were not 

entitled to negotiate as unions; but native employees were recog--
nisei by the Department of Labour, and if the Labour Department 

could deal with their Union, he thought employers could do the same 

•••• " ••••• 1 am certain the strike could have been postponed at the ..,., 
last minute, if there was any offer by the Chamber mt to negotiateo~ 
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" Shacksnovis: So far from re90gnising the Union, so far from attempting 

to get any machinery for negotiation, and so far from allowing even 

an informal basis of approach, we have it from Mr. Limebeer that he 

considered it a mistake even to acknowledge the first letter. In 

addition to that, Proclamation 1425 was a positige policy to the 

" contrary was it not? 

Fis.cher: " That proclamation was issued, and stated to be for use 

against subversive elements, and there was a suggestion that 

it was against the Ossewa Brandwag and othe anti-war elements. I 

have no knowledge that it was ever used against anyone b~t the African 

Mine Workers Union. It seems to me that the conslusion is inevitable, 

that it was introduced for this purpose. At one stage it was 

suggested that the charge against us would be one of conspiracy. It 

seems to me, as the facts stand, that the result of the facts was to 

" produce a conspiracy against the workers • 
. 

It 
Shacksnovis: It is your view therefore that aKJ2HH any person with 

-

unbiased social c onscience, with any sense of sympathy could not have 

refused to assist these strikers when they went on strike?" 

Fischer: h It is by no means plea sant to break the law, and I do 

not think that anyone of us would willingly do so. But it 

seems to me that insofar as we have done so in this case, it was 

unavoidableo" 

The questioning passed to documents handed i n by the 

Crown when the dharge was one of conspiracy. Fischer stated t hat 

when the strike broke out, he was on holiday in the Game Reserve. 

He returned on the night of Augu~t 14th. The next,evening he attended , 

a meeting of the Communist Party District Committee. By that time 

the strike was virtually over. 

Shacksnovis; ' We have it recorded on admission that leaflets were 

distributed by members of your party, and you had no part in that? 

Do you a ssitciate yourself with it? " 
. 

Fis.:her: . "Yes, I associate myself JIl i tl! i t." 

" Berrange: •••• The Labom: Party protested against the methods used 

to force t he workers back to work. It included ••• methods used by 

the employers to use the Police force for purposes of interfer ing 
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(Berrange) in industrial nisputes. What have you to say about that x 

aspect? 

Fischer: " We have Sergeant Steyn's evidence o M~ opinion is that 

the methods were highly illegal. The press reports describ~ ... 
illegal action taken by the authorities." 

... -
\\ 

Berrange: •• ~The method adopted to quell the strike was to use the 

Police force for drjvjng the workers hack to workL " 

Fischer: t\ 
If the press XXR reports are corre«t, and from information 

w we received they are apparantly correct. It discloses a 

situation that horrifies the Labour -Movement, because of its use of 

force to fulfil a civil contract ... 

The Public Prosecutor opened his cross-examination: 

1fJ\h' 0 Fischer, why have you actually pleaded guil tl.?" 

Fmecher: " I am a member of tre Communist Party&s District Committee 

in th~s District, and as such I am responsible for the .... 
decisions of the Districto· 

" Prosecutor: Is that the only reason why you feel yourself bound to 

plead guilty? You hav~othing physical .1' otherwise to assist?" 

Fischer: to. " No. -
The questioning went back to the documents, to meetings 

of the District Committee months kRm~ before the strike, to 

discussion on the Communist Party's constitution and its attitude to 

the use of violence. Everyone began to get slightly sleepy in the 

stufft atmosphere. 

Prosecutor: "Are you aware of the fact that the idea¢ of your Party i ~ 

to work members of your party into trade unions •••• 
~ 

II 

Shacksnovis jumped to his feet to clbject. III thought, 

your worhsip, that we had got past the 'Have you stopped beating YOUI 

motber-in-Iaw?t sort of question." 

The objection was upheld. The questions drag ged on and on. 

Prosecutor: One of the big aims of your party is to provide means 

to enable labourers and employees an opportunity of bargaining with 

the employers? 

Fischer: Yes. It is the whole aim of the establishment of a 

trade uij.ion o 
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"With the right to strike a.nd picketing," 

Fischer: '" Yes. The same right as the employer has in the Chamber 

of Mines, where the Chamber fixes the average wage •••• and 

deprives the worker of the right 611 fixing a minimum wage.}1 

Fi scher: 

"There is no possiblity of refusing to work, if you do not 

want to work under those conditions?" 

"Not if you are starving in the resej?ves / f 

!he evidence was ended. The magistrate made a formal 

announcement, finding all the accused guilty. Counsel rose to address 

the court in mitigation of sentenceo 

• • 0 0 • 0 • • • • • • • • • 



API. M.R.S. FESTENSTEIN. 

M~ it please y~ Worship: 

In this case, the 

crime, the offence, to which the accused have p1eaied guilty and been 

found guilty, has been set out by Your Worship. A few minutes ago the 

admission was made that they assi.ted in the continuation of a strike 

by being partie. to the distribution of leaflets. There is no suggestion 

whatever that the accused took part in the instigation or initiation 

of this strike, or took part in a conspiracy. 

It 1s IItV purpose here to explain as shortly as possible the 

reasons why all the accused generally. and particularly Marks and 

Majoro, did what they did. Jq aubm1ssion i. that 1t 1s more satis

factory, and I hope Your Worship will agree that it is necessary to put the 

whole matter in its proper perspective. It is not sufficient merely 

to s~:- "Here are a lot of accused who have admitted an offence and 

have been found gui1ty4'. :md leave it at that. • must know w~ they 

did it, because this 1. an industrial law and it concerns the whole 

economic structure of South Africa. It is necessary to know the 

background of the whole case t and for that purpose I start, wi thout 

going into any of the details pij~~~d2.~~!dj~~R5(r(~r~:e-w.a

~ from the conditions of the mine worker .. Your Worship knows 

and has heard that for the past thirty to forty years the conditions 

of the African mine worker on the WitW8ters~d ~been steadily 

deteriorating. By thi. I mean hi. wages and his health and his 

standards; and we mat also have regard to a similar deterioratitn 
. ~ ... 

in the Transkei and Oiskei. That has been taking place s1multaneou.sly 

wi til the general advance in Sou.th .Africa of condi tiona in industry. 

III his fellow-workers in indu~t17 have, during the past twenty years. 

been obtaining more sldl1ed jobs, and have been protected by the 

industrial machinery at Wage Board D.eterudnations. The.e facts have 

naturel1y aroused in the mine worker a sense of dissatisfaction at 

hie deteriorating position, and have led to the development of i11-1 

-feeling which resulted in the outbreak of sporadic strikes on the 
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mines, and culminated in the outbreak of the 12th Jupst. 

Wi th regard «»0 this sense of dissatisfaction and irritation in 

the minds of the general body of A. frican mine workers, I would point 

out that this attitude is due solely to the conditions under which they 

have suffered during the paat years. It is ~ 8'Ilbmission that it is 

absur4 to suggest that this is due to agitators or their 8'Ilpporters, or 

to suggest that the African mine worker would have been a satisfied end 

efficient worker but for agitators. In D\V submission, this talk of 

s.g1tators and euch.-like propaganda is a policy which misleads the pubUc 

unfortunately into thinking that it comes from agitation; it is absurd, 

irresponsible and frivol~. The responsibility does not lie with the 

African Mine Workers Union, it does not 11e with any of the accused. 

It lies first and foremost w1 th their employers. It lies with the 

Chamber of Mines. I suppose they are really individual mining groups. 

And it lies with the Government: not only the present Government but 

all the pa,st Governments in this country. I mean to ss;r that over a 

number of years it haa been the Government's responsibility, and they 

have admitted that responsibility, of stepping in between the employer 

and his employees whenever the employer treats his euq>loyees oppressively 

and harshly. A.s long ago as 1924 the Industrial Conciliation and the 

Wage Acts were passed. The former Act was used b b;r organised 

III "'.;..." 
European Trado/'to bargain collectively with their employers. In the 

opinion of the authorities and of the C~ber of Mines the African 

Mine workers are not suffiCiently educated or experienced to be formed 

into Trade Unions. But the Wage' Act entitles the Government to appoint 

a Wage Board to male determ1nations~ It was specially designed for the 

benefit of such workers, and the ctovernJlSnt has fixed ~s for African 

workers in industry under the Wage A.ct. But they bave never J;IIIIIt done 

SO for the African mine worker. A.s a result of this the wages of the 

mine worker had not changed for years, and their conditions have be

come much worse during recent years. Notwithstanding the demand of 

the workers for a Wage Determination it baa consi.tently been refused. 

It bs been refused by the authorities). that is firstly the Gove~ 

ment end secondly the Chamber of Mine.. They have set their faces not 

only against improving their cond1 tions, but even against talking to 

them/ •••• 
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them abou.t their demands. That is the background I wish to give Your 

Worship. 

I come now to the demads for negotiation. I want to deal with the 

demands in some detail. We have it from Senator Basner and from one of 

the Exhibits dated 7th August, . the circular from the Union. When the 

strike decision was taken in ~,it appears from this Exhibit and from 

the evidence of Senator :Ba.sner that the Union made attempts to obta1h a 

channel of negotiation; these attempts were blocked either b.1 the 

Gove~nt '* the Ohamber of Mines, or both. .And these demands were not 

made by people of no standing in thia country. The;r were not made by 

mere visitors. They were made 1ater,after a combined meeting of the 

Native Representatives in Parliament and other members of Parliament. 

They were made by all aorta of European bodies who associated themselves 

wi th these people. It was also, in a smaller degree, one of the recom-

mendations of the Lansdown Oommission. .A.s a result of this refusal to 

negotiate and similar refusals in the ~, the feeling of irritation 

and frustration which had grown over a JIIIDlber of years beC&IIB worse. 

It was gradually changed into a feeling of bitter resentment; in fact, 

the native mine lIOrkers' dissatisfaction with their conditions, was more 

and mord provoked b.1 the response,or lack of response with which the 

authori ties trealed their demands for peaceful discu9sion. ThiD«8 got 

so bad ,~/t~ s1 tuation was becoming sO dangerou.8 from the Government' 8 

point of View,that in 1943 the Lansdown Oommiaaion was appOinted. The 

.A.:f'ricans had always regarded the appointment of a Wage Board as what they 

wanted, with wider terms of reference than the Lansdown Oomdsaion. The 

Africans natural17 and 'MIP" reaaaaab17 came to the cCllc1usion that 
11 , 

the recommenda.tiona of the Lansdo1fll' Oommission were Government recomme~· 

dations. That i. what they concluded, and they were disappo1nted at t he 

recommendations put forward. 

I wish to put in the recommendations of this Oommission as one of 

the Exhibits. I shall hand it in in a moment. The . main recommendation 

was a 5d increase 1n the basic wage for underground and surface workers. 

and 3d cost of living allowance and a boot allowance. The only allowance 

which was granted was a small increase in basic wages, 1esa than that 

recommended. That is given 1n the eVidence of Senator Basner. I think 

Mr. Limebeer also admits it. The evidence shows that this decision 

camel ••••• 
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came a~ a tremendous blow to the expectations of the .African worker 

and to all liberals in this country; and not onlY' did it come as a 

blow, but it served as fuel for further resentment at their C~OJls 

which had deteriorated so gravely. The Lansdown Comm1ssion/w~s pnbliahed 

towards the end of 1943, after there had been serious increaaes in the 

cost of 1iv1n.g. 

I think it i. a fact that the Government followed. up the find •• : 

ings of the Lansdown COlIm11s.ion by the issue of Proclamation 1425. 

Thereafter, with effect ae from 1944, gatherings of more than 20 peOple 

were forbidden on proclaimed land. It 1s clear what the purpoae of 

proc1a.1lU1ng such a lsw just at tha.t time was. In 1IV eubm1ss1on, 1t is 

clear what that purpose W88. The J.frican M1ne WDDkera Union had come 

1nto existence abOtlt the beginning or early in 1941_. Your Worship will 

remember that Sergeant Eoy stated that he had been present at Jl38llY 

meetings. and 1t was not only at later meet1ngs that he had been prese:ht~ 

He sta.ted that ,When he had been present,the purpose of these meetings 

had been to explain the na.ture of the trade uni on to the .African mine 

worker, to enrol members and to collect eubs~ipt1ons 1'rom the workers. 

Jl1 these meetings were attended by hundreds of people, end you can see 

that the organisa.t1on was growing by leaps and bounds. The Un10n had 

grown to such an extent that 1t was able and perm1tted to present a 

comprehensive memorandum of eVidence to the Lansdown Commiss10n. That 

must have been a tremendous blow to the Chamber of Mines, who, according 

to the evidence of Mr. Limebeer, cons1stently refused to face up to the 

poe1tion, as they had previously- failed to face up to the p •• ition in 

regard to the European miner. namely not to recognise the Union. It 

VIllst have been a tremendous blow te them because there waa an official 

Commission apparently giving recognition to the .African Mine Workers 

Union which they refused even to negotiate with. .And 1t must be remembered 

that having got ibi. report, the Government implemented to some extent 

this report. The fear was that the workers would regard the Union as 

having obtained the benef1 ts for them and would join UP, sO that the 

African Mine Workers Union woald go from strength to strength. .And in 

rq submission it follows as II.ght follow. dq whY' Proc1amat1on 1425 was 

passed; at the recommendation of theChamber of Mines or a.t the request 

of the Chmnber of tines, for the sole purpose at preventing the Union 

from/ •••••• 
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from carrying out its legitimate work. It applies only to meetin~which 

are not held in buildings, md I might say that it is still in existence 

toady, eighteen months after the end of hostilities. For this reason 

the Proclamation does not hit any section except the Jirican mine worker. 

From the evidence o.f Serge~t Boy, in answer to D\V' question, he rep1ie 

that these people couldn't pOssibly •••••• he said it was with the grea-' 

test difficulty that they could meet elsewhere than on proclaimed land. 

My submission. is that this added to the resentment which had been created 

by the failure to implement the Lansdown Commi •• ian and by the PU8e&e 

of the Proclamation itself. It closed the safety vaJ.ve of discussion in 

Open and public Eetings; and you. cannot stOp them merely by not allowing 

them to meet. They become secretive, or tend to become secretive, and 

thus the unrest grows. The submission I make is that this Proclamation 

in these circumstances was nothing else but a provocative Proclamation, 

and it must have been known to be a provocative Proclamation. .Again in 

May of this year the Secrete.l'y' of Native .If'fa1rs issued a circular s~ng 

that the Government was not going to recommeild any further increase in 

w~s whatever; and Senator Basner told him at the time that this 

wOUld only aggravate the position. This was BUch a provocative measure 

that any sensible person JII1s3t have known the effect it would have. Weh 

have further evidence, that there were ,last year, further demands to 

Open a channel of negotiations. There were letters put in to the 

Prime Minister, Field Marshal Smu.ts, to which a reply was given that 

the Native Advisory Council is deaJ.ing with the matter; but no further 

progress was made with the Government and the reBUlt was that with the 

deteriorating conditions in the reserve and elsewhere. the position 

becaJm SO bad that epora€-c strikeJ broke ou.t early this' year. Nob~ 
suggested t~t they were anything but apOlltaneous 8trikes, and there i8 

evidence that Marks did hie "fery best to pre"fent these strikes. The 

evidence given by Sergeant Boy shows that Marks addressed the gathering 

and Majoro addressed the gathering. That is on the 19th l~. They 

said th t the Union was against these strikes; but that meeting unentmously 

decided as a result of a proposal made by a member at the meeting, that 

the position had gone 80 far that the .African mine worker generally 

was at the end of his tether, end that the only th1n~left was a general 

.. trike on all mines. Even then the Union officieJ.s got theJIl to postpone 

this/ ••••• 
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decision, in the hope that 'a further attempt at negotiation in the light 

of the stt1ke decision would bring the authorities to their senses. I 

say to their senses. Senator Basner was almost immediatelY' approached 

by- Marks and he aa1f, as a result, two leading men in the mining world; 

but nothing could be done. He returned to Oape Town and after a meeiin& 

of the Native Representlltiv~Senator Basner put the whole situation to , 
Dr. Oolin Steyn, the Minister of Labour, and he spake to Mr. Turvey, the 

liason officer of the 0l1adter. The letter which we put in dated 27th Mq 

deals with the meeting of the 19th and is written to the Minister of 

Labour. The letter asks for the appointment of an arbitrator under the 

very War Measure under which the accused are now charged. It was not 

expected that arbitration would be refused in the circumstances. It was 

pointed out that thi~ ~d prevent the workers from ta'ldng action. These 

demands were being made by' people who were not letting things slide and 

who wanted to do everything to settle the matter by negotiation. Then 

we come to the meeting of the 4th J.ugu.st, the evidence given 'by Sergeant 

Boy and Sergeant Vi~ers of the gatherin&. They reported that Marks 

and Majoro said at that meeting that further efforts had been 1I8de at 

negotiations, and that nothing had been achieved. 

Now let us co~ to the point which the newspapers made such a 

fuss about during the strike. The Ohairman, Marks, wuaed and admonished 

the mine workers not in any event to use violence. He 'even went s,o 

far that he told them that theY' should not even shout their battle-cry 

at the sight of the po1ice o as the police might think they wanted to 

fight. He told thea that they should not attack kitchens or compounds 

or damage prOperty; we know that this is in fact what happened in the 

pB.st, that this is what used to tJ:e place. There ha$ ~een no evidence 

of ~101ence on the part of the African mine workers in tiIII this caae. 

This 1s the first time this has happened. We have the evidence of one 

police detective as to what happened at Nigel. He stated that there were 

no att~s and no de.mage to propertY' and that the police arrived in 

force to drive the lIOrkers back to the compound. Without even e.i1d.ng 

the workers to go back violence broke out on the side of the police. -""The 

roo JO 
point 1 ~m making is that there was no v~lence on the part of the workers. 

They were carryin& ou.t the instructions of their Ohairman. 

Thet then is the .kground of the case. There is one further 

thing/ •••••• 
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thing in regard to the accused Marks, snd this applies to all the 

accused. The question i. this. What ldnd of law bas been broken in 

this case? The law i8 a War Measure 145 which was passed in 1942 and 

.~~"'''~~z.....~ ..... "",, .... I understand that my . learned friend, Mr. 

Shacksnovis, will deal with this in Bome detail. This law was passed 

as an emergency war measure. AI though they have the force of law they 

may not have or retain the sanction of the public and public opinion knows 

whether they are moral or right. In my aubmlssion, eighteen months ~ 

after the end of hosti1itiesoln these circumstaaces where there is no 

channel for negotiations, no right-thinking man, whatever his other 

opinions be. can consider Proclamation 145 to be ,in 1946, a moral or just 

law. .And therefore the rea.sons ~ - I think I speak for:&ll the accused; 

I certa inly'fpeak for Nos. land 6 - ' why the mine workers supported this 

action was beca'ltBe it was the only action left for them to take against 

the iniquitous conduct of the authorities and the pr<?Vocative silence 

which had greeted their prolonged demads to get to grips with their 

employers. 

What could be expected from the Cha:j.man himself? Could he run 

awa.v when the strike decision was taken, becanae it is against a 

certain War Measure, and leave the members of the Union and the workers 

gener8~ly in the lurch? Was he morally doing wrong in assisting them 

in a non-violent tar? 
I have tried to give the background for the actions of No.1. 

I 

accused. I submit he did what every right.'thinking person would have 
. ~~\t 

done under those circumstances, and.jMt..... those lesa endowed with 

leadership did not know what to do. 

?I 
In my submission the eviden'ce in relPect of MaTk. ~d in respect 

of Majoro shows that they were not irresponsible persons. They did not 

drag the workers into a strike. Marks' recommendations, his instructions 

to them, showed him to be a leader of restra1nt~ but there was nothing 

else to do. The magnitude and strength at the movement from rs.nk and 

file could not be disregarded; he could not allow himself to be brSlded 

as a coward by running aW8\Y. My submission is that it is cleaJt from t he 

eveidence that he and all the accused did what every right-thinking 

person would have done and the only fair and prOper sentence would be 

to caution and discharge them. 
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-
The question of punishment must depend on the circumstances and the 

circumstances arise fram two aspects which I would like to deal \d th a.t 

once. The first is that they are charged with assisting in the continua-

tion of a strike, as my learned friend has described. They are charged with 

breaking a \lar Measure operating and in force •• 

P~3 where no battles have taken place. This dar Measure 

is a~muoh a measure as an~ other measure in over-riding the freedom of 

speech and of assembly. No\'/ that is a wide statement. Your Worship has 

to consider what is an adequate penalty under circl®stances such as these. 

Such a ar ~a6ure acts 6uppressively and repressively in all circumstances, 

more especially when it is extended for two years after the war has ended, 

and is a plied to these people in the strike. I think it is audacity on 

the part of J.1r. Limebeer 

organiSed,!,b~y~Otreat 
W~t defence has he got? 

to speak of the primitive man who cannot be 

thfl.t man in such a way th9.t he cannot be organised. 

It is aure to stir these people into action 

because of what they have not got . Are they to be punished for a rightful 

crirre like this, for having done so? And what have they done? 

I put i~ on behalf of all the accused Mr. Fischer, and I venture to suggest 

that on his evidence it is clear t his purity of motive cannot be impugned, 

and I cannot see that this can be challenged in any way. These people stand 

to gain nothing more ,than the sense of a duty well-done ru1d no moree In 

fact, tijey run the risk of sl~fering, and suffering as they do not deserve 

to suffer. That has been the Case for over .. two thousand years that 

people have suffered, but is does not necessarily follow that Borne time 

or another this should not cease to be the case. If the miner's moral 

urge comes into conflict with the ~RRXi~ technical requirements of the 

law 1 whether consciously or unconsciouS113 he cannot change his defence, 

and I am cleai:: that if you see that moral conflict, it is not justified 

that you penalise him. 
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Now, on provocation, this is an aspect I do not propose to ••••••• 

I do not intend to reiterate the evidence of Mr. Fis.cher. Hie refusal 

to see these people suffering created the impulse. 

Any right-thinking person must have a policy which has as its 

set purpose that of helping thea people who are suffering under adverse 

conditions. The accus~d realised that the miners needed assistance and 

it was under these circumstances that they broke the law, and they did 

so with extreme reluctance. 

Your Worship, there i-s one other aspeot I want to deal wi tij. , namely 

the stti tude of t } e Chamber of Mines. ! run dealing with the pol1 tical 

aspect. I put it to you that the evidenoe of Mr . Limebeer virtually 

amoWlts to this. He told you these people are mere children. If your 

child comes to you and says HI am starving, I want bread' you do not 
E: rlJ-

tell him to go away~ you don't want to talk to him, and you do not slam 

the door in his face . The distinction is all the more a. t, seeing the 

door slammed in the shild's face, without being prepared to give a reply, 

oz to see that it comes to the public in the proper light, because that 

is what it amounts to. 

Who are these intellectuals he referred to? They are people 

wi th an urge to help the down-trodden. It was such an overwhelming urge 

that Your Worship must make the fullest allowance in assessing the penalty. 

yo 

has 

say any more exoept~~r--4~+h~~~~ 

~ 
any of the 

aga.inst 

a.n accused who is not 

m 
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uteen years ago for 

b~ing half a 1 t. The sentence given 

was convicted 

recidivist in thi 

I just wast to go back to my- main theme and 1 t is this. It is 

really irrelevant whether Your Worship is imposing a fine imposes one of 

of 

£2. or £5. The point which, in my- submission, Your orahip has to consider is 

the circumstances which led to the breaking of the law, and I want to make 

this appeal on behalf of all the accused that if that is considered they 

should all be oautioned and discharged • 

•• • • • • • • • • • • • 

• 



MR . V.C. BERRANGE: 

The re is very litt le f or me to say . I t is pe r fectl y clear f r om 

the evidence gi ven he re and by the summing up of counsel in this case that 

this outbreak was inevitabl e and t he outbreak became inevitable for the reasons 

advanCe~ bY the defence and by co~m8el in this matter . Of course, once an 

outbreak did take place it was inevitably ne cessary for those persona on 

whom I place the responsibility, for them to find some reasons for the out
~ 

break, and Your ~orship will recollect that this was started in the prees. 

~ newspapers started that. They said this was the work of agitators , 

talking about the Communist s, and putting the responsibility on them. 

I only want to say one thing . The evidence given i n this case puts 

the whole situat hon in its proper persgective . There was no substance or 

ground for the charge of inciting or conspi ring . The very fact that the 

Crown s aw fit to withdraw that charge against all the accused and found it 

irrelevant, show6 that in fact none of the accused are gull ty of inciting 

or conspiring to strike. \'le are left with the charge , ,.,hich is a minor 

charge , of supporting a strike after it has broken out, ruld with respect, 

rq;y I make the point that it was not DB only the Gommunist Party who 
~ 

sup)orted the strike ; it "las not only the accused who supported the strike ; 

it was all the orgnisations mentioned in the case, and they are not irres-

ponsible organisations, such as the ';lorld Federation of Trade Unions : and 

it was also supported by prominent people in the town, who decided to lend 

their support to the strike. And, in fact , to put it in its proper light , 

by supporting the strike they are equally guilty and should be brought to 
--

trial for it . But, in fact, what is the question which has actually been 

put on trial in this matter . The accused, Fischer, selfless and \1i th a purity 

of motive, states tilat it is the sy~em which brought abo t the situation 

under which the trouble was inevitable . We are at present dealing with the 

question of' waht prompted the accused to act as they did . I propose to 

repeat that it is obviolts that the~ were not acting from anything but purity 

of motive, and it ,-laS with the abiding conviction that they were doinG the 

right thin:s that they undertook to support this strike. 

~OW , as far as my client is concerned, I have been asked by Dr. 

Dadoo to say to Your ilorship this,- that al thou~h he was not in a position 

where he ,.,as able to actively participate in the strike at the time it broke 

out, for reasons ,·:hich are well mown, he was present at the meeting of the 

27th Y~YI and in spirit he associated himself wholeheartedly with the 
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