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The Department of Foreign A ffairs  of the Republi 

A fr ic a  presents  its  compliments to the Consulate-G 

Japan and has the honour to refer  to the Consul 

No RFA 8 6 / 8 9  dated 31 August 1989 ,  regarding  cla 

%

of the implementation of  the "D isclosure  of  Foreiq 

Act ,  1 9 8 9 " .

- of South 

aneral of 

ate 's  Note 

i f ic a t io n  

n Funding

The Department  ̂ has further the honour to co 

requested information as received from the Depi 

J u s t i c e .  The questions raised  in the C on su late 's  

be d ea lt  with  seriatim .

1. Ad Kagiso  Trust

amo

:ica

Kagiso Trust  frequently  receives vast  

donors outside  the Republic of South Afri 

donations  are made for s p e c i f i c  purpose 

general  purposes.  The South A frican  GoverA 

Parliament are ent it led  to be informed 

donations are made, of the amount of money 

the country, and for what purpose such mon 

d o n a t e d .

ev

iivey the 

rtment of 

faote will

unts from 

These 

or for 

ment and 

4/hen such 

entering 

is being



The c r i t e r i a  applied  by the Registrar  to 3etermine 

whether an organisation  or person should be declared 

as a reporting organisation  or person kre the 

fo llo w in g :

(a) The r ight  ^nd need of the South African  

Parliament to be informed about the rebeipt  of 

money from outside  South A fr ic a ,  the purpose for 

which the money is received and how the money is 

u t i l i z e d .

(b) The implications which declaration  to be a 

reporting organization  w i l l  have for a part icular
*

o rganizat ion .

(c) The amounts received and which w i l l  probably be 

received in future .

I t  should be noted that the broad concept of [this Act 

is not sub stantially  d i f f e r e n t  to the principles  

underlying  the Foreign Agents Registration  Act, 1938 

(as amended) of the United States of America. The 

princi}  Le of d isclosure  is even taken a step further 

in th' United States as w ill  appear more fu l ly  in the 

attached press c lipping  marked " A " .
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The information to be furnished  by 

organizat ions  and persons in terms of the 

large  extent the same as the information 

org an izat io n  rece iv ing  funds is in any ever 

to furn ish  to the donor in the in terest  of 

and eventual b e n e f i c i a r y .

reporting 

Hct is to a 

which an 

t required 

both donor

The letter  addressed to Kagiso Trust  shoul 

in the proper p er s p ec t iv e .  From the Note 

appears as i f  the Japanese Government is 

impression^ that the intention  is to decl<i 

Tru st  as a reporting o rg an iza t io n .

be viewed 

'erbale i t  

under the 

re Kagiso

cl

(a) The Japanese Government can be assur 

letter  referred  to is only a f i r s t  stejb 

investigation  as to whether Kagiso Tr 

be declared 3 reporting o r g an iza t io n  and 

necessarily  mean that they w i l l  be 

such. The letter  invites  Kagiso Trust 

information and reasons for considera  

Registrar  when he considers whether or 

should be declared  a reporting o rganiza

(b) Kagiso Trust has \pproached the Regis 

request to allow them additional  time 

information and reasons. The Reg 

acceded to their  request .

(id that the 

in t h e , 

ust should 

does not 

eclared as 

to submit 

:ion by th 

not the 
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:rar with <. 
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strar has
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(c) Only after  r e c e ip t  of the informa 

reasons submitted by Kagiso Trust  wi 

consideration  be given to the questio 

Kagiso Trust should be declared to be a 

o rg an iza t io n .

tion and 

11 serious 

n whether 

reporting

I t  should further be noted that declar 

reporting  o rg an izat io n  or person does not 

operations  of an o rgan izat io n  or person .  Ir 
%

has no e f fe c t  on the operations  of 

o rg an izat io n  or person other than to ensure 

received  for s p e c i f i c  purposes are not u 

other purposes.

ation as 

uspend the 

fact it '  

such an 

that funds 

t i l i z e d  for

2. The meaning of "prescr ibed  information"  in section

4 ( 1 ) (c)

The information that should be furniE 

reporting  organizat ion  or person in terms 

4 (1 )  (c) of act 26 of  1989 is set  out in 

3 (2 )  of the Foreign Funding Regulation 

published  in- Government Gazette No 1206 

August 1989 .

hed by a 

f section 

Regulation 

s, 1989 ,  

dated 25

Attached hereto and marked "B "  is a copy of the 
Regulations as published.
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Ad paragraph 3 of the Note Verbale

Section  4 ( 2 ) ( a ) of the Act refers  to an 

the s in g u la r .  From this  it  is c lear  that 

account has to be opened at a f in a n c ia l  in 

for the purpose of depositing  all  funds rece 

sources abroad.

Account in 

only one 

s t itut ion  

ved from

Should a reporting organization  or person 

prefer  to open more than one account, this wi 

a contravention of the section in question ,  

organizations  or persons are, however, not o 

do s o .

Section  9 ( 3 ) (a) is penal in character  an 

w ill  be s t r ic t ly  interpreted  by the courts ,  

how the courts w i l l  interpret the sectici 

course ,  a matter for conjecture at this 

Applying the normal rules of interpretat  

anticipated  that the co irts will  interpret  th<4 

to mean that they may only make orders in 

money involved in the crime being adjudicated  

that point in time. CK.her funds in the accou 

do not form the sub ject  matter of the crimiit 

w i l l  not be subject  to the ju r is d ic t io n  of th<!

however, 

1 not be 

Reporting 

bliged  to

d as such 

Exactly 

n i s ,  of 

s t a g e . 

on, i t  is 

secti< n 

Respect >f 

upon at 

nt,  whi- h 

al cas-i, 

co u r t .



:b/'It'--'o'J 11 i 4-.:i
89 1 0^ 2 5  1 0 : 3 8

ru'-t
S 0 1 2 4 3 3 9 2 2

4.

South African  courts are totally  independent from the 

executive  and their  interpretation  is not subject  to 

any executive  c o n t r o l .

Ad paragraph 4 of t'he Note Verbale

What may be deemed necessary w i l l ,  of  cjourse, be 

d ic ta te d  by the circumstances of each ind iv id ual  case 

%
and cannot be a nt ic ip a t ed .

The South African  courts have held in various cases 

that ,  when £ d iscret ion  is given to a public  o f f i c i a l  

as is the case with section 6 ( 1 ) (a) of the Act,  that 

o f f i c i a l  should exerc ise  his d iscret io n  subject  to the 

fo l lo w in g  l im itat io n s .

(a) The d iscret io n  may only be exercised  for the 

purposes of the enabling leg is lat io n  and for no 

other  purpose. Should the o f f i c i a l ’ s actions be 

motivated by any other consideration  h ii  actions 

w i l l  be subject  to review and set  as:.de by the 

court .  (See in this regard Baxter ,  

Administrative  Law, F irst  E d it io n ,  pa^e 507 and 

Fernwood Estates  Ltd

v Cape Town Municipal  Council 1933 (CPD 399))

(b) Our courts have further ruled that a discretion 
given to an official may not be exercised
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a r b i t r a r i l y  or c ap r ic io u sly  as this 

again lead to intervention  by the c 

re s u lt  in the decis ion  being overtur 

P ieters  v Administrateur  van Suidwes-Afi

1 9 7 2 (4 ) S A 1 2 7 ( S ) and AdminiBti

Province v Ruyteplaats  Estates  (Pty) Ltc

SA5 4 1 (A ) ) .

(c) The Act limits information the Regi 

c a l l  for to information he reasona 

necessary .  Baxter ,  in his book on Adm 

law referred  to above, on page 490 

f o l l o w s :

1952 (1 )

strar may 

bly deems 

i[nis tra tive 

emarks as

"The c r i t e r ia  by which acts are 

unreasonable are the standards 

accepted by the p ub l ic ,  standards w 

and lawyers would also s h a r e " .

The following  types of dec is io ns  have 

by the South African  courts to be unreasi 

Decisions  made without  factual 

(SA Medj-cal and Dental Council  versus

1 9 49 (3 )  SA 2 7 7 ( A ) ) .

- Decisioi s not honestly  made,

w i l l  yet

ourts and

ned. (See 

ika

a t o r , Cape

adjudged 

generally  

rtich judges

been found 

onable :  

c and ation ; 

Lipron
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The ob ject  of the Act given in the preamble a 

"To regulate  the disclosure  of the receij  

from outside  the Republic  by or foi 

o rganizat ions  and persons;  and to provide : 

connected t h e r e w it h " .

Any information called  for by the Regis 

have to relate  to the purposes of  the Act .

5,  Ad paragraph 5 of  the Note Verbale

For your* convenience a copy of the Act 

hereto  and marked "C". The words in section 

Act bear their  normal meaning and as 

require  e l a b o r a t io n . "

The Department of Foreign A f f a ir s  of the Republi 

A f r ic a  avails  i t s e l f  of this opportunity  to 

Consulate-General of Japan the assurance of 

c Dnsideration .

PRETORIA 

1% OCTOBER 1989
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