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I will now deal with the main cases of the five
accused on the merits. At an earlier stage before the pleas
were taken the indictment was more fully dealt with, and at
this etage I merely record that a maln and tvo alternztive
counte sre left which as particularised broadly charge as to
the main count, that a conspliracy was entered into between tle
accused and others on the 8th and 9th of April, and nsar
Orlando location, for the purpose igter alls of possessing
explogsivea, firearms, or weapons in contravention of the law,
of kiliing members of the police force, of killing members of
the White population, of damsging or destroying the Urlando
Power Station, of damaging and setting on fire and destroylng
bulldings in Johannesburg, including those of H.k. Stores,
Safric's (Pty) Ltd, theGrays and Shell (8.4.) (Fty) Ltd., This
is the gist of the main count.

The first alternative count contalns the allegation
that the accused actually broke the glass of the display vine-
dowe of M.E. Stores, entered the building and set it on fire,

and that this was done by the sccused, acting with common




purpose so to do.

The second alternative charge alleges the unlawful
aiding, advieing, encouraging or procuring of perscus %o break
the glase of the display windows of Safric's and set fire to
the building, and to set on fire the building of Shell. This
in broad outline constitutes the essence of the indictment.

low it seems to me that the evideantial material can be
classified into firstly the evidence of what occurred at the
meetings on the 8th and 9th and the events connected with those
meetings, secondly, evideance of what occurred in the city of
Johannesburg on the night of the 9th at about 11 p.m. and
finally evidence contained in those confessions admitted by me
for reasons alresdy given. These confessions relate to the
cases of accused numbers 1,2,4 and 5 respectively. Accused
number 3 had made none and accordingly no confesslon was
proved againet him. No evidence was givea or called by
any of the accused. [Heither did any of them make any un-—
sworn statement at the end of the case for the State.

All of them were defended by counsel who left no stone
unturned on their behalf, I add that in evaluating the

evidence in each particular case, 1 exciude from consideration

evidence given in the separate trials or eanquiries which dealt
with the admissibility of the confessions.

I now turn to consideration of the facts under the heads
indicsted. As to what occurred at the two meetings on the
8th and the 9th and immedlately prior thereto, and during the
intervening period, most of tue information is given by Samson
Radebe, one of the witnesses called by the State. Though
searchingly cross-examined hé stuck to his guns on all
material points. The considerable extent to which he is

corroborated by other evideautiary material will be dealt with
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in due course. Dlespite suggestéons put in cross-examinations

to him, no evidence was lead, as I've indicated before, for

the Defence, and his evidence, therefore, stands uncontradicted
and is accepted by the Court on all material points. I should
add, although he was not formelly treated as an accomplice, I
have borne in mind that he is the type of witness whose evidence
should be approached with proper and almost similar caution.

The gist of his evidence is to the following efrect:

He saye he drives a taxi for one Barnest Adhlovu, and while
eitting inside his parked car, on the taxi rank at laledi at
approximately 8 p.m. on the 8th, he was approached by two Bantu's
who in effect placed him under arrest. He was put in the back
of the car and surrounded by henchmen of his custodians. GSome-
body themn began driving the car and they all left, he himself
being one of the passen.ers in the car. He was told: "Brother,
don't be scared, we are going to fight", or words to that effect,
He was then taken to a spot which is identified and will be
called in the course of the judgment "The Koppiee™, which is
also pictured on several photographs handed in as exhibits, It
is an 1isclated spot between bulilt-up areasin the vicinity of
Urlando.

On the way there he says that he was again told not %o
be afraid and that these people were going to fight for tuneir
country, He found the EKoppie wrapped in darkness and many
people gathered there. He maw bottles and petrol tine and
pleces of iron of varicus dimensions, apparently being home-
made weapons, At a later stage a certain person whom he came
to know in the course of these goinges on as Dennis, sald that
the leader had to be fetched.

ide sald that the leader having arrived then spoke loud-

1y for all to hear and members of the crown added sugzeet{ond
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of their own as to what should be done, and these suggestions
which were apparently asgreed to by all concerned jgter alis
envisaged the obtaining of trucks at the Urlaando Police Station,
an attack on the station, the setting on fire of buildings in
the city, the taking of arme from shops and the burning down
of the Power Station. It was then said that it had become
too late for further action thet day and that the meeting
would be convened again for the next day. ladebe's position
was then considered, and in particular it wae considered whe-
ther he should be killed or detained or let go. The outcome
vas that number 4 accused volunteered to hold him ia custedy,
and number 1 accused came to him and allayed his fears as far
a8 his car was concerned, telling him that the car was safe.
He then went to the house of number 4 and with others in

the seame room slept there that night without finding an oppor-
tunity of escaping, se he tells theCourt, bLecause of the con=-

tinuous presence of hie guards. He was, however, comforted

by some of hin warders who told him that he would be safe.

The next day his guards said that arms had to be obtained and
prepared andhe says that number 4 was thea sent to btuy certain
materiel which inciuded tennis balle, ballbearings, bottles,
peruanganate of potash, glycerine and matches.

He says number 4 returned with the material and the
match tops were then cut off and put into the teanis balls.
(Il and petrol were mixed in bottles and rags tied around the
bottleas, He identified a bottle, now before the Court; to
which I will refer later, and being similar to these bottles
then prepared. They worked until about eight o'clock that
night. Bumber 1 was there for some time,he said, and assisted
with the match heads, and number # played the role of which I
have already spoken.

At B p.m. they left for the second meeting which had
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been convened for that anight, in the company of number 4 and the
other guards. There again were many bantu's, he says, and
more of them constantly errived. There was a speaker who told
them to go %o the city to destroy bulldingy to blow up the
Power Station and Orlando Police Station and to kill Surcpeans.
They were ordered to do as they were teld or puffer the con=
sequences, that is, they were tureatened that they would die
if they did not obey.

Then they were divided into groups and he, Samson
Radebe, was a member of cne of these groups. They were told to
go to the station, and board the train on the side furthest
from the platform. They went to the station and he and others,
he ssye, whom he did not know, ran avay, and he got home at
2 g.m. that morning in a mood of asnger at what had happened
%0 him during the time he had spent with these people., His
car was subsequently found.

4 furthser witness for the State on the events which
led up to the meeting on the 9th, was Stanley Hkapene., He is
a brother of number 4 accused. lie confirms that he saw
Semson at the house of his brother on the day of the 9th, and
he also confirms that Samson and the other people came %o the
house the previous night approximately at the time mentioned
by Semson himself. He coafirms that these people were given
accomodation there, and that the following moraing nunber 1
accused,liter glig alsc arrived there. His story 1s at
some variance with that of Samson, mainly oa this poiat, namely
that he says that Ssason was not continually gusrded and that
he appeared to move normally and uarestrictedly about the house.

He seemed to me & somewhat reluctant witness,

desirous of saylng as 1little es possille, es far as he could,

perhaps to avold implicating bils brother, number 4 accused.




On material points he seems to me to be speaking the truth.
vhen he directly contradicts Samson ae to the existence of
restrictions placed on the latter, he may be honest in what he
saye; he may po ssibly not have noticed all the activities
of the couspirationsl group, of which himself sdmittedly was
ot a member. In view, however, of the evidence regarding
Samson's sctivities as a whole, 1 accept that in fact Sameon
was not moving about freely.

At this stage 1 turn to tac evidence of one, Kruywagen,
a Sedmbr Inspector of Lxplosives, to sssess the significance of
the activities on the day of the 9th. He esaid he conducted a
test: he put a mixture of matches, bell-bearings, permanganate
of potash, and glycerine inside tennis balls, and then, using
the ball ss 2 hand-made bomb, tested the effect., He sald
an explosion of moderate extent and with shrapnel effect
followed.

I now turn to what happened in the city on that
night, Here we have the evideace of a number of people who

all seemed to me to be relisble witnesses, giving their accounts

of what occurred as accurately as they could, though at times
understendably finding it difficult to remember exactly all
the details regarding e.g. street names and the precise routes
foliowed by each of the participants in the course of the
events that night.

Firstly, 1 refer to the evidence of Smit, & sergeant
of police, attached to Radio Headquarters, who was that night
in his patrol car with Constable Gouws. They were
approacidng the corner of Pritchard and Harrisen Streets, on
the night of the 9th, in tae immediate vicinity of M.E.
Stores, situated on that corner, when they 8av & aumber of

people running away, followed by members of the publiec, Neo.
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2 sccused was there and then caught aud placed under arreat
in the immediate vicinity of the patrol car by Gouws, and
pumber 4 sccused fled and was followed by members of the
public, and by Smit and Gouws, in the patrol car, to a polat
in Jeppe Street where he was arrested. They then returned
to H.E., Stores and found one of the display windows smashed
and flaues were seen at the back of the interior of the
bullding.

Smit immedistely entered and saw clothes and display
cabindts burning, Members of tue police and the public
assisted them in extinguishing the fire. OUn the floor of
H.E. Stores he saw the bettle, which is now before thelourt,
Bxuibit 1, and also fragments, which gseemed to be bottle
fraguents, lying sbout. He also saw an axe weich was brough
%o him by Gouws,.

@Gouws, the co-member of Smit's patrol om that par-
ticular night, in evideace sald that he heard whistles being
blown; he saw bantu's running from M.E. Stores followed by
night-watchmen and ne succeeded in arresting one of these,
being sumber 2 accused. Ultimately, ia Jeppe Street, number
4 was arrested. iHe sald that when they returned %o K.E.
Stores, he picked up an axe, now before the Court, and one
half of a pair of huge scissors or shoars, also now before
the Court, and he took these ia possession. These could

obvicusly Le dangerous weapous, Judging by their appesarance.
Continuing with the evideace as %o the occurrences
there that night, I turn now to that of Constable Lsterhui-
gen, who was also on patrol with Conatable Cootzee at 1l p.m.
shat night. They were driving aloang ia Fritchard Street,
heard = whistle, and saw approacuing night watchmen blowing

wolstles in the lmmediste vicinity of N.E. Utores and chasing
two people. He arrested one of these and his comrade

e |




Coetree, nfter some manceuvring on the part of the fugitives,
succeeded in also arresting the other one. The one Loter-
nuigen arrested was later identified as one Ellington, vho

1s neither an accused before the Court, nor a vitness, Dub-
sequently Lsterhuizen picked up Bxnibit 4 in front of M.E.
Stores on thepavement, being a can which was marked as a
container of William Pean Vil.

Coetzee, his companion, in outline confirms what I
have just summarised s being Bsterhuizen's evidence, He
also saw the persone ruaning, with the night watchmen follow-
ing them and dlowing their whistles., After the first persoa,
named Ellington, was csught, he followed the other one and
eventunlly, on the corner of Hain and SJaner Streets, caugt
up with him and placed him under arrest. Coetzee ssked him
wvhy he had been ruaning awey and thie person told Coetzee
that he had thought thet Coetzee was a tsotsel, and saild that
there was some trouble about "messtekery by die stagie”.
Coetzee added that he was in uniform at the time, and that
thie occurred a considerable distance from the station. Now
the perscns being chased by the night watchmen were runaing,
according to him, in a direction away from H.E., Stores,
Bumber 3 accused is the persom caught by Voetzde.

There is also the evideace of an independent ob-

server, Middleton, who was window-shopping that night of

the 9th. He had his car parked almos?t opposite M.E,
Stores, and he sav a bog, eeemiungly on the guil vive, on the
corner where M.E, Stores is situtated. He was thus walking
when ke happened to look back to H.E. Stores, just as he
heard the sound of glass being shattered. He saw two
people stepping from the pavement, one with a crow-bar, af
it seemed to him, Then traffic policemen came around the

corner, sounding their sire
B8 and chased these people who

I e
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vers eventuelly joined, it sppeered to him, by the boy on
the corner. He also followed the chase, blowing his hooter
and in Jeppe Street he paw one of the fugutives being caught
by 2 night wetchman, while the police, who arrived almost
gimultaneously arrested that person. This obviously ties
in with the story of Gouws, and relates toc the arrest of
number 4.

There iz also the evidence of Jack Makuwani, who was
on duty as a night watchman at M.Z. Stoeres that night. He
resembered seeing a nimber of Bantu people gathering and
coming to the spot where he was sitting while orn duty. These

people asked him for guns, but he refused their request.
They becsue impatient with him sad he then withdrew into
Union Centre, being part of the premises of .5, Stores.
Shortly aftervarde he heard blows crashing, a vhistle was
blown, sad EBantu's oa the premises were seen by Lim ruaning
gvay. He also saw an axe, which he identified as being
similar to the one before {the Court, as well as half of

the pair already referred to ccissors, on the scorne that
night. He also identified number 4 accused snd nuaber 5
accused ae being respsctively in possession of the axe or
the chopper, and the scissora., Counsel for tieState, hg'-,
ever, meaticned that Jack, in his statement to the police,
had ideatified only gne person - that is aunber 4 ~ and not
number 5, Cleerly, as far as the ideantification of persons
goncerned in the events that night is an fssue, 1t would be
unsafe to rely on the evidence of Jack., As will a pear also
from oth r evidescd ke was manifestly wrosg a8 far os number

5 was conceraed.

Again, #ee to sessesz the significance of what
hsppened there that night, I turn to the svidence of van der
Merwe, a fire officer, and a member of the Institute of

e ———




Fire Engineers. He arrived at M.E. Stores at 11.30 that
night, and found a plate glsse broken, He sav the sigans of
the fire which had occurred there, and he saw two bottles,
one brokea, ¢a the floor of the bullding. Accordisg %o
nis evidence thepart of the building where the fire ocourred
is the old part which is highly inflammable, and which is
considered by the Fire Departaent to be a fire hazzard, re-
quiring perticuler caution,. |

Ho said, drawiog his conclusicone on this point, from
whet he saw of the building iteelf, and slso froa what he
knew sbout the building, and the way it 1s built, that a
fire at that particular spot wou'd be difficult to control
and could easily get out of hand. ie said that A.k. Stores
were specifically prohibited becaunse of the fire hazzard in
hereat in the type of building,from handling “Handigas®.
He also said that any mixture of petrol and oil i= more
destructive from the point of view of kindliang dangerous
fires, thaa pure petroll

While I am about it I elso mentionu that his evid-
ence about the Shell Depot was that s vast amount of petrol
vas belog stored there in storage tanke above the ground
and & fire that might be caused by igaiting that amount
of petrol would be sccompanied by great loes of life, and
would rage with destructive effect unprecedented in the
anuals of Johannesburg.

There 1a also the evidence of Asron Beka, who was
& aight watchman pear to the spot where number 4 sccused was
arrested. 1 do not intend dilsating on what he said, whiéh
broadly confirms the other evidence available acout that

arreste.

“e also have the evidence of a diresctor of M.E.




Stores, who said thet he left all iam oxder at the Stores on
the night of the 9th, snd subsequently found the damage %o
the amount of R490 had been caused. He confirmed that his
shop sold erms and ammunitiony Une Vaticin, employed by
Safric'e said the same about Sefircs, namely that it wae a
firm which stocked arme and smmunition.

I should add at tois stage that certain lxhibite
were sent for analysis sad the report was placed before the
Court, which indicated thot the bottle found in N.E. Stores
the tin picked up in front of M.5. Stores, as well as a big
bottle found by the Adjutant-Ufficer Weyers when he visited
the Koppie on the morning of the 10th, contained an
inflesmable mixture of petrol and oll.

%het I have related up to now as to the events 1a
the city, in particular perteins at what occurred at H.k.
Storea. Ae to the events at Safric's nothiy ie known ex-
cept what is menticned in the confession of number 1, end
that is of course evidence only ajainst himself, and I will
doal with that st a later stage. I have already referred
to the evidence of Watkin as to the type of business they
doj btuying snd selling arms and amsunition.

As to the events at Shell, thore is the evlidence of
fetyus Radebe, who was, prior to giving evidence, warned
ag an sccomplice in terms of Sectlon 254 of th- Criminal
Code. It seems to me that he is entitled to/i.ndmnity he
was promised, and I grant that indemnitys His evidence
relates to what occurred from the moment number 5 accused
and certain of his companions left the rallwey gtation and
proceeded to Shell.

hecording to hie evideace he was forced al the

railvay staticn by eomeone with & metal helnet to acconpany

“f
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bim., He wae threatened thathe would be killed if he did not
obey, and he then joined tue group who started ruaning to-
wards the Shell Company premises, Whea they got there the
gate of the Sbell Company was found to be cloeed, and pumber
5, who was one of the people who Joived hiw in the rusniag,
and & member of the group, #aid that they should tura back
to go home because the man with the steel helmet was not
there any more. It seeme to we that his evidence should
substantially be accepted by the Uourt, desplte the fact that
he may possibly be minimiging hi= own role in what occurred.
1 have sketched broadly the background against which
the individual csses of the several sccused should be con-
sidered. 1 now start with the positiocn of number 1. His
confession is confirmed on many material points Aby the
evidence of Samson, for instance, as %o the twe meetings
which were held; as to what occurred at the meetings, and as
to the taking away of Samson's oar u‘m the course of evenisj
also B8 tc the preparatione st the house of number 4, made
during the day of the 9th, for the events that had %o come
later. Number 1, in his confesei.a, says that he was
appointed lesder of the group which bhad to go %o Saffric's.
He was obviously, in terms of the confeseion, well informed
regarding tne plans in connecticn with Shell and d.b. Stores,
as well as the plane regarding Safric's, to which latter
destinati n he had to proceed. incidentally, on another
point, Steanley's evidence, to which I have also referred,
tie® in with number one's story as contained in the con-
fession, to the effect that he saw Stanley st the house of
oumber 4.

fhe intreductory part of his confession ies weant %0

be exculpatory and sets out that he was miszlead into attende
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ing the first meeting, and then by threats he was forced to
remain theres., bven if this chould be true, which I do not fhd,
i1t cannot aveil him, for he subsequeatly bed ample opportunity
to make & get-away. Le even moved about on his own stary,
by cer and cycle. He mever attempted to dissoclate hlmselfl
froz the criminel venture, bui carried on until the time set
for breaking into Safric's, namely 11 p.m. that night, vhea
hic cournge spperently failed him, and at 11.15, be says, he
called off the venture., Slearly on all the facts admissibdle
againet him, he should be found Zuilty on the gein coupte
He could aleo be coavicted on the second alternative couat,

Ag to accused number 2§ on hi.e confession he had
joined the organisation called the Fan Africanist Congress
in the beginning of 1963. iHe paid a subscription, attended
six or seven meetings where ghievances =sainst Burepeans were
aired. On the 8th, he says, he was summonsed %o a gathering
of dout Tifty persons, who were making bombs. He was told
mt/:: bad arrived to declare war on the Buropeanu, In the
evening, he says, there was & mesiing sl Urlaundo where cae,
Mare ball, vas the speaker. OUn the night of the 9th ha vas
ordered aes a member of a group %to go inte Johannesburg to
X.B. Storee to bresk in, tauke srms and amsunition and then
peturs to Orlando. According to the confession again, they
then left the city in the coupany of other groups. The
members of the particular grovp with which he was concerned,
were supplied with petrol bombs, and t0ld to throw them at
thews)ls and set the place on fire. He himsslf had one bomb
in hie posseesion. ie bad to stand guard on the coramer of
Pritchard and darrisons Streets, he says, while theothers
broke the glaes, and shortly aftervards the police arrived

aad the furtier evenis already referred to followed,.
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I do not propose to dwell on the extent to wilch other
evidence coufirms the contents of thls stalement. It fits inte
%ie picture painted by Samson's cvlidesce cof cecurrences at
Urlacfio, and the evideance of observers, Llotgy ells kiddleton
aod others, of what occurred at M.Z, Jtores. On the evidence
admiseible sgalnst him he ocould clearly be fouud wuiliy of
a criuipel cosgviracy in tepms of the firal gougt, or of being
associsted in the erisminal setivities outlined in the first

alternative count relating to N.5. Stores,

I turs nov to the position of number 3. In this
case, a8 L have seid before, there is no confession %o condder,
The LUtate mssks for a cooviction based on the following fac-—
toersd-

Firstly there 1s the fact that at Just about 11 a.m.
number 3 accused and Bllington were seen by the two police
1 have mentioued, UYeterhulcen and Coetzee, on motorised
patrol. Mriandluingtonnrormnusinthcnmuu
avay from M.E. Stores, and in the immediste vicinity of H.E.
Stores, while being pursued by mtim H
wilstles,

Secondly there is the fact that the two patrol men
in their vahicle followed the fugutives, of whom one stopped
tn his 4ght. He was apprehended by Estherhuizen. The
person so arrested wasEllington: the other one being number
5, fled, and wsa, after some manoeuvring caught and arrested
by Coetzee some distance further, and the coraer of Main

and Sauer Streets.

Furthermore, when number three was asked by Coetece
why he ran away he replied that he hao been involved in
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"megstekery"” at tue station, and that he thought that Loetsae,
woao was in full uniform, was & tsotel, A furiher factor,
it is then subtmitted, is that oumbsr J did not gzive evidauce
to explain his position at all, The last factlor relied on
by the Jtate was thet he polnted ocut the Eoppile i have re-
poatedly referred to &s the vemue of the weetiogs held on the
Bth and the 9th, whea he, that is anumber J, and others
accompanied Weyers on the moraing of the lUth., In con-
sidering the positicn it seems to me that the last-mentloned
factor shouldbe disregurded. It i& not known precisely
under et circumsisnces the pointing out of tie Lopple took
place, sad it seess to me that L sihould infer nothing what-
sgever from thet.
fue principlc as towhat welght snould ve attached to

the failure of an accused %o give evidence has been con-
sidered in nuzercus cssesy I propose to refer to the one
of B, vo. Masia, 1962(2) SeheLel. p 24) g% B, 249, parsg.
D, %0 G There Botug, Jei., reviewing a numoer of pre—
cedents to which he refers, in particular the declaion of
the Appellate Division in 1, ve, E. 1996 (3) S.4. 8t Do 393,
and K. ve. Ismgel, 1952(1) S.4. 2. 204, stated tae position
ag followst-

"That an accused person's fallure to testify may, in

aeppropriate eircumstances, be concldered as a factor

in deciding whether or not his guilt hed been proved

beyond reasonable doubt, is clear,

(R, vs. Nyati, 1960 A.D. 319 and %24).

"¥hat is not so clear is what weight, if any, should

in any perticular cace be given to it, On the cne

hand it is clear that it can only be used as a factor

against an accused person where at the end of the case
for the State there is evidence on which a jury may

convict; that is where the State has M
discharged the onus which rests on it. (E, vs, K,

» 4% caonot theres
fore be used to aupply a deficiency in the case of the

State, that is to say, where there is noc evidence on
which a reascnavle person could convict. Un theother




"hand 1t would be wrong to regard it as a factor only
where at the end of the State's case there is proof of
guilt beyond peascnable doubt, for then it would not

be needed. The wiegnt to be given to any factor in
arrivag at a decision in any case must necessarily
depend upo:. the circumstences of that case. Similarly
the wiight tc be given, within the limit set out above
to accused persond failure to testify in any particulaz
case must also depend upon the surrounding circumstances
of that case, Buch @Bccecesse

the learned judge then quotes from Rex vs, lsgael:

“eeos the strength or weakuness of the Crown case, the
apparent certainty with which the accused could have
answvered that case, if he were innocent, and the pro-
balility or improbability of the accused's failure %o
testify being explainable on some hypothesis unre-
lated to his guilt on the charge in guestion."

He then considers the facts of thst particular case, and igter

alia finds that the appefllant,

®esseedf he were innocent, could have answered that
! case with apparent ease".

In any event the basis for the correct approach %o
thie problem seems clear. Obviocusly it must depend on the
facte of every particular case whether, and to what extent,
weight is to be attached to the fallure of the accused to
testify.

Now the background of this case must be considered,
1 refer now o the case of number 3 at the very moment set
for an organised and concerted attack on M.E. Stores, in the
immediate vicinity of the Stores, and at the precise time
when it is known now that the plan was in fact being implemen~
ted to the extent indicated by the evidence I have already
quoted. Humber 3, a person, Juddng by appearances of a type
and class similar to the others infolved in the veature, eonJ
runaing from the direction of M.L. Stores, the sceane of the
erinme, with nstive watchmen blowing whistles in hot pursuit.
He mukes determined attempts to escape, wven when the police

Join in pursuit, end when ultimately apprehended he tells
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the policeman in uniform that he took him to be a tsotsl and
that he had for that reason fled. The arrest took place in
one of the public thoroughfares of Johannesburg.

I should say at once that one of the suggestions
that wae made on behalf of number 5 was that he might have
been anotherperson, not the one who was originally seen with
his comrades fleeing from the nj.(.t_n watchmen This point was,
however, never investigated in cross-examinution, and on the
evidence as I read it, there is proof beyopd a reasonable
doubt that it was in fact the person who had run away from the
night watchmen, who was ultimately arrested by Coetzee,

Under these circumstances it seems to me that if an
accused fails to provide an explanation he leaves unansered
a set of facts which may well be the basis for & finding that
he was a member of the group of people who attacked H.E.
Stores at that tige, and that he therefore participated in
the veature.

Counsel for the Defence suggestéd that a finding on
these lines may fall cutside the scope of the indictment
as particularised and may therefore, not be part of the case
the sccused is called to meet. It seeus to me, however,
that if it was proved that nusber 3 was a member of the group
involved and participsted in the criminal attack on H.L.
Stores, in whatever capacity, such a cese against him would
not fall outside the scope of the indictment read with the
further particulars, especially as set out in paragraph B(1)
including B(1)(1) of the further particulars read with para-
graph D(1)(iv) and (v).

If his activities indicate no more than he parti-
cipated as member of the group et the time the venture was

belng executed I do mot think that the fact that all the par-




ticulars furnished by the State have not been clearly proved
against him, altevs the positionin favour of humber 5 3
ghould add that 1 do not think that it is for the Court %o
speculate ou the far-fetched possibilities thus to constitute
a defence not raised Ly the accused himself,
1 have been referred in thie resard to the case of
Be ve, Shardu, 1945 A.D. p 813 at 823, where the learned judge
doter alia said. referring to certain evidence for the Defences
"Le disbelieve that, 2ad we should not, as it seems
to me, invent on his behalf s theory not even suggested
by any evidence, that he may have made arrangements for
the closing of the goodSecess."
The facte in this case are different, but the
approach to the mind seems similar. It seens to me therefore
that nusber 7 should be found <uilty og the Lixst slterpative

count.
I now deal with accused anumber 4. In his con-

fession he states that he was partly lured, partly ordered, by
a member of a sporting club at Orlando on the night of the
8thi He gives no details of what was sald there, except that
it was apparent that he stayed a long time, and then left

at a late hour, and was told to return the next night. e
was then asked for accomodation for the night by four people,
and he somevhat reluctantly, as he alleges, consented. The
next day these people stayed there at his house, where they
had spent the right, and he bought tennis balls, ball bearings,
permanganate of potash for his gwests. A mixture was made
on that day and introduced into the tennis balls by certain
of his guests. That night, so he says, they all returned

to the place where they had been the night before, and they
were sorted into graups and told to follow a certain man with

& helmet. Without knowing their destination they then left
.’m.
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On the tmdin bottles tled in rags were ilssued %o theam, and he
wag told to stand guard on the corner of Pritchard and Simmonds
Otreets, while the leaders weat to M.:5. Stores to obtain what
they wanted. BShortly afterwards he heard thescund of Preaking
glase and he was subsequently arrssted.

Again we find material confirmation of themain
features of the evideace of JSamson and Stanley, and also of the
evidence already referred to regarding the actual occurrences
at M.B. Stores. There are also notable gaps in the coanfession,
for instance in the accounts of what transpired at the meetings
and regarding the details of feh plans. Iooking at his
activities as a whole and in view of the supplementary infore
mation to be gleaned from the evidence of Samson I find that
he must have known the further details as testified by Samson
a8 to what occurred at the meetings he admittedly attended.

He suggests that considerasble pressure and threats
were at various stages brought to bear on him., I do not
think this avails him, even if I should decide to believe it,
which 1 do not.

He clearly co-cperated actively, and at times when
he could disentangle himself from what he must have realised
was 2 crizinal veature, in particular, when he went into
town on his own to buy materials. On all the evidence I have
no doubt that he could be found guilty on cither the maln
gougt, or the first slternstive count.

I now consider the position of accused number 5.
According to his confession he was on the evening of the 9th
invited by a friend to accompaay him to some meeting about
the object of which seddes neither of them knew anything.

Then folloved a very clear account of themeeting itself, ob-

viously confirmed in mank details by the evidence of Samson.
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unfolding the schemes that were being considered. He saild the
audience was told of the plan o go to H.E. Stores, Safric's
and Shell's, and that at H.E. Stores arms and emsunition had to
be stolen, the Shell group had toused bottles wrapped in wags,
ignite them and then cast them on the petrol tamnks to set
these on fire. There was then a divislon iato groups so he
saye, of those at the meeting, and he was appointed the leader
of one group. Some of the bottles were lssued to each group,
anl the Shell group of which he was the leader, got three of
these.

He then leftfortuecity by train, and on arrival there,
were divided ito three task forces, bound for Shell, Safric's
and ¥.5, Stores respectively. He and his grop were then in-
structed to proceed to Shell and they did so oa foot. JHe-
fore reading Farraday Station, i.e. the immediate vidnity of
8hell, he said, he told his group that it would be wroag to
comnit arson, and they slso met a night watchman who en-
quired of them what they were dolng. This gave them a fright,
They eventually returned to the Johaanesiurg Station, in the

especially of Petrus' evideace, and dispersed.

I have very coucisely related part of his con=
fession, lLeaving out other parts to which I now direct my
attention. Before 1 do so, 1 point out that what has been
suncarised so far again fites in with what was sald by Petrus
onmany pointe, and on other points with what was teatified to
by Samson of the occurrences at the meeting.

Gounsel for number 5, however, seeks to avail him=
gelf of the indications mehtioned in the confession. He re~

fers to the repeated mention made of dire threats of death
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which were uttered by the man in command, wsually described as
a man with a helmet, at several stages of the events, both at

the meethng and at the station at Johasnesburg. Conosel for
the defence has also pointed out that the evidence of Petrus
tc some extent supports number five iy ter slis ae to the
suggestion made by anumber 5 when they came to Shell, that they
should go home. That is as the stage after the lucked gate
at Shell had been reached. Also the treatment meted out %o
Petrus as I understcood counsel for the defence, s<ems to indi-
cate that the c afeseica of nunber 5 as to threata, could be
true.

Reference was also made to tue pesition of Samson
which I have in outline recouated, who was kept in deteantiocn

| for a certain time. On $his particular aspect I ax now dealing

with, it sppeare that mention is in fact made at several points
in the confession of the threatened use of force. ITypical of
this 18 the following: "“Hy het gesé die man wat na die dorp
moes kom as daar een is wat wil uitskel, moes die ander hom
doodmazk™., This was elso allegedly repcated cn Johannesburg
Station st a later stage. These are not the only occasions
vhere force is meationed in the confession.

There are al o certain difficulties, seen from the
polint of view of the Defence, in the statement itself, I
refer in particular to the following passages "Ums is toe
beveel om die trein by Nagemhlopi-stasie te haal. ZEk het toe
begin moed skep maar het lus sevoel om weg te hardloop, maar
het nie kans gemien om uit die hande van so baie te ontval nie"
Tue State hus su gested that the words "moed skep" here in-
digates that he found courage to proceed with the veature,
although, at the sase time, not uansturally, as I read it,

feeling the effects of fear and nervousaese, and an urge £6
run swey. This is certainly one posaible way of interpreting

S ————— L




this particular part of the confession.

Of course, number 5 never gave evidence and therefore
was never cross-examined on the confession as far as the case
on the merits is concerned, so we do not know what his
explanation of this point would or could have been.

It slec seems to me that the fascts as far as the
terulnation of theprojeet is concerned, should be accepted:
Sumber 5 did Wltimately tell his meu to leave, That is
corroborated by what Fetrus also sald on this polnt.

The queetion nov remains whether it can de believed
that number 5 first of all, went to that meeting on the 3%h,
in the dark of aight, following a friend, while deing at that
stage completely ignorant of the purpose of the neeting, that
when ue got there he was appointed leader of a group proceeding

to Shell, though allegedly an untested and unknown and stranger
in that gathering, that he then preceeded to act, up to the
very gates of Shell, including the journey on the train, as
the leader of the group and thut he was doing 2ll this through-

out without any intention to sseociate himself with the project
or without volunftry pertieipation in what was belng done. |
His sctivities, Le it remembered, include taking of the hand- !
made boxb and his running, as he told Petrus, according to j
the latter, to keep away from the man with the helmet tmx
Shell.

Sameon's position as far as the facte are concernsd
was cerstainly different. lie as initially kidnapped, then
remained & pascive prisoner for alwest a day, until the con-
spirators went into action, when he escaped.

Humber 5, on the other hand, with full knowled.e of
the scheme, to all intente and purposcgjparticipated out~
wardly Irom the meeti.gz place to the station,om the train %o
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Johannesburg station, and tc the closed gates of Shell, arriving
there with & bomdb in his hand., He thea gave up. 1 do mot for-
got, of course, that he had been ®lling Fetrus that they should
get away from the man with the helmet znd that number 5 alleges
in his confessi.n that he had told hia group apparently just
after leaving dohannssburg staticn that they should not proceed
to implement their plans agalast Shell, This sllegation is mil
donfirwed by any other efvidence.

Now it seems to me that when . consider this poaitior
as far as proof of the conspiracy is coucerned, as indicated
in the main count of the indictment, the onus ie on the 3tate
to prove that a conspiracy was parti€¢ipated in by number 5.

If I have a ressonable doubt on thatparticular point he should
getthe beneiit of that doubt.

Also to be taken into account is the approach with
regard to confessicne which I think is suthoritatively set out
in Hex we, ¥alachis 1945 4.0, p 820 at 77. Iquote frow the
Judguent of SreenberEs dehe?

® o esess it doee not seem to me that there iz any
ground for disregarding the authority of the

cases guoted and it must be held that in England,
and cousequently in South Africa also, the rule is
that when the proof of an aduission made by & party
is adnitted, suck party is eantitled to have the
whole statement put before the Court, and the judi-
e¢ial officer or jury gust take into consideration
everything contained in the statesont relating to
the matter in m...o.--.o'

"Naturally the fact that the statement is not made
under ocath and is not subgect to cros-examination
detracis very much from the weight to be givean %o
those portions of the statement favourable to ite
author, as compared to the weight which would Lve
glven to them if he had made them under oath, but

he is eatitled to have them taken inio consideretion
to be accepted or rejected, according to the Court's
view of their cogenoy”.

This statement of the law has agaia been approved of

in Bex vs, Vather, 1961 (1) 5.h. p 330, &l80 belag an apnagﬁt
division case, Here the excupatory explanation of the 5




emerging from his confession, a=s I understcod Counsel for the
Defence to coastrue it, viz, to the effecti that he subjectively
never associated himself with the criminad venture, seems &e
inherently unw{?thy of eredence, and in addition remains un-
tested in cross-examination. I do not think I can accept it
as being reasonably possivle or true, I have indicated what
acceptance of number five's story would iavolve, I fiad my-
self unable to belicve it in this reapect. I add that ghere
i®s no indication even in the atatement of the accused, of a
direct threat addressed to him personally, although I fully
comprehend that the threats were made to gmipe of people
amonget whom he foundhimeelf, and that he could, on his own
veXaion apply those threats alsc to himself,

I also add that there is no evidence of any imple~
meatation of a threat and there is further positive evidence
of a number of people who in fect did escape when the venture
was belng implemented, without dire consequences %o themselves.

It seems to me that the furthest one could go would
be t0 say that he may not unnaturally have been assailed by
fears in the course of the venturs. BEven, however, when only
towards the end of the escapade hedecided to run from the
leader ia the helmet it is impossible to find that he then
decisdvely sbandoned the project, for he still proceedeld
a8 arransed towards thepremises of Shell withcut deviating
from the prearranged course and while etill carrying the bomb.
I cannot resist the corcivtion that only the sccumulation of
factors unfavourable to a successful completion of the enter-
prise not excluding the ineident with the watchmen and the
closed gaetes of Shell, ultimately and decisévely broke his

nerve and foiled the plan in the execution of which he 41l '

then had been aciively and wolunturily participating, Even
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if the time when he deserted is shifted back to some point be-
tween Johannesburg Jtation and the premises of Chell, which

in my view would not be justified, I do not think that will ]
assist him,

If, however, I review the position of accused number
5 4in the light of the second alternative count, 1% seems to
me his position would be even weaker. For it seems that his
actions, as recorded by the evidence as & whole and by himcelf
must in fact at least have encouraged others to perform the
wilful or wrongful acte envisaged in this count. It seems %o
me that objectively his actions must have eaccuraged those
who led him and those whoTollowed him, ia proseding with the
project. If that view is correct, it seems to me that the
onus isom him to prove oa the balance of probablilities, ab-
sence of gens reg again sssumiang in his favour that meps reg
is necessury for this particular offence.

As muthority for this I quote the well-known cases
of Ry vs, H, 1944, A.D, 127; H. vs, Voyage, 1996(3) S.A. 400
at pe 415, and the iatvest one, Be wo, 4, 1962 (1) S.4. pe 207,
all of these being Appellzte Uivislou. cases.

Defence Counsel asked that I should take iato cun=
sideration the finding I made at the end of the eaguiry inte
the admiesibility of the confession itself, to the effect that
I thought that accused number 5 was motivated by a desire to
speak the truth, I did find that I thought on the evideance

|

‘ 40 ter alig of nusber 5 himself, but {} course, not onl, on
that evidence, but it seemed that in counfessing he was acting
not under duress, but because he &n fact wished to tell the
truth. Of course, I did not find that the whole statement,
indlucing the exculpatory part of it, was in fact true, 1 do

aot, hovever, propose now to discuss the precise basis and
ambit

R R R TN 5 T VA R SN




ambit of that finding ss I made it, because it seems to me
that whatever the findinz I made there, it was founded on
evidence when placed before me, including evidauce by number 5
himuelf, oll of which I should completely ignore at this stage
when I deal with this case on the merits., Indeed if 1 were
to do otherwise it would open the way to permit other in-
ferences, pro and contra, on the bzsis of evidence given merely
on the issues of admissibility to be used in the present
argument on the merits. Ividence placed before me in that
inguiry, and findings besed thereon must now, it seems %o mne,
ve ignored, and that I have done, That is also in line with
the approach adopted ia the case of K, vg Meer, 1958(1) 8.4.
R.243, 8t p. 244 .
In the outcome, therefore my verdict is the follosing
Numbers 1,2 and 4 I find GULLTY ON THE MAIN CCUNT,
Number 5 ie found GUILTY ON THE FIRST ALDERNATIVE COUNT,

Number 5 is found GUILTY Ui THESECOND ALTEIN/ITIVE COUNT.
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HOLMES, Jeds
The Tive appellants were charged before De Vos
Jeoyp sitting in the ¥Witeantersrand locsl Division, with =

contravertion of section Z1 (1) of Act 76 of 1962 (ssbotage).

The first, second, and fourth appellants ware fouhd pullty

on the main count. The giet of it
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was that they snd others conupired on & and § April
1963 near the Orlando lLooation in regard to the com-
wisslop of wariocus unlawful sels wheroby the safety of
the publie would be endangered, the supply of light
would be put out of aetion, and property wauld be
donaged. The lhﬂln;‘d aots Telated to the possession
of explosives, fire-arms, or weapons, the killing of usm-
bere of the police force and of the Yhite population,
the damaging or destroying of the Orlando power station,
end the setting on fire snd destroying of certain dulldings
in Johsunesburg, including those of M.E. Stores (Pty) Lea.,
Safric's (Fty) Led., the Gray's, and Shell (%.A.) (Pty)
iwd,,

The third sppellant was found guilty on the
first slternative couns, which particularised the aotual
commission of the unlawful scts of demaging property by
breaking the gluse dieplay window of M.Z. Ztores (Pty)
Ltd,, entering the building, and setiting 1t on fire,

The fifth sppelliant wase found guilty on the
segond alternative ocount, 1t alleged that he aided,
advised, encouraged, or prooured ceritain persone to conmit
unlswiul aots whereby dansge to property would be caused,

to wit the breuiking of the glass displey window of

Safric'Ssesss /3
.
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Sefrice (Piy) Led., the setting fire to the building,

and nleo the setting on Tire of the building of Fhelil

(3.4.) (Pyy) Ltd,, and motor vehicles nearby.

A% the triel, the "tate case consisted of
evidence in relation to meetings near Orlando on 8§ and
9 spril 1963, evidence as to events in Johumnesburg on
the night of § ipril, and confessions by all the appel-
lants save the third. There is some question whather
the fifth appellant's stetement amounts to & confession,
apd I shall desl with that later. No evidence wus given
or osxlled by any of the uppellunts (=ave in regard te
the admissibility of the confessions). Nor 4id any of
them make =n unsworn asnudt ot the and of the Ttate
cage. They were represented by eounsel who, according
to the trial Judge, left no etome unturned on their be-
hulfe

The trial Court comvieted the first, second,
fourth, snd fifth appellasmts on thelir confessicns 28
confirsed by proved faecte. In the cuse of the third
appellant, who 41d not confess, the Court held that
there was sufficlent elrcumetantial evidenoe, to which

I shall refer more fully later, to warrsat s oonviction.
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In thies Court NMr. Cheskaleon, for the appel-
lants, arrayed a pholanx of pointe againet the convig-
tione. He attacked first the trial Court‘'s s@mission
of the four confessions (i.e, by the first, second,
fourth snd fAifih sppellents). It is of course axioms=—
tic and no suthority is needed therefor, that & confes—
sion is mot sduieeible unless the Ztate jroves beyond
reasonable doubt that the accused msde 1t freely snd
voluntarily, in his sound and sober - erses, and without

having been unduly influenced theretoj eee section 244

(1) of the Codes,

With regard to the fifth sppellant, it may be
that his statement is not a confession, in which event
seotion 244 (1) would net apply. But the point is of ne
eonsequance in regaxd to ite admissivility because, as~-
suming that 1t is not & confession, the gquestiom whether
it was aade freely and wluntarily wae raised at the trial,
and the prosescution wus thereupon obliged by the ccumon
law to prove that 1t had been so madej mee K _y Burtop 1946
AeDe TT3 ut TT9 to T81. 1t i therefore not necsssary in
thiec cuse, An deciding its sdaissibility, te prondunce upen

Ate status. As & matter of convenlence I shall refer to it

28 o an..ﬁﬂn' a8 did scunsel . IN""" /':"
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in :ourd to the .a-ﬂ.umu of the confes- ‘
sions, the trial Court held a "trial within & trial";
soe B, v Dungas 1934 A.D. 221 at 226. Each confession was
deslt with separately save that, by consent, the State
first called the Nagintrate and interpreters in regard to
8ll of them., Thereafter, in each case, the relevent appel=~
lant testified to his ill-treatuent and, in each ocase, the
State called rebutting evidence. In all, thirteen Police
offigers ware called. 1t would have been far more conveniént
and practiocal in this caze %o coneolidate these "tria.ln wi th-
in the trial. However, nothing turns on the procedure adopted.
In the end the trial Court held that the confessions were not
induced by asssaults and threats, and were made freely and
voluntarily.

During the firat of this series of trials within
the trial, counsel for the defence intimated to the Court
that he wished © establich that the sabotage squad of lolice
officers had followed = pet pattern or aystem of investigation
in this case, which included the asssulting of those arrested.
To this end, the defence wished to call as witnesses twenty
%o Shirty other Bantu, who had been arrested on this charpge,

to tectify to their treatment and sesaults at ths hands of

the sabotage squad. It was Argued that this evidence was

r.;.gnt ogoo/‘
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x.‘olamt. not to discredis Folioe witnesses but because 1% oould
be inferred therefrom that, in the application of the partioculsr ine
vestigational teohmique, the appellants too had @mw been asssaulted.
Before any such evidence was led, by oconsent the trial Court was
askad to give a ruling on its adaiesibility. The ruling, which
is now challengod on appeal, was that it was insduissible,

The concerted investigationsl modus opsrandi which the
defence scught to establish was as followst

l. A special saboiage squad of police officere was
essigned to the investigation of the alleged of-
fence in thie case.

e Thirty seven Bantu, including the five appellants,
wers arrested and charged with the offence.

3. !hﬂ were detained together in a large police
cell at Marshall Sguare.

Ao They were not allowed viesilers, contrary to the
provisione of section 84 (1) of the Code.

De They were not allowed out for exerocise.

6o They were not warned in terms of rule 8 of the
Judges’ Kules

7. They were persistently questioned, in disregard
of rule 7 of the Judges’Rules.

8. They were individually taken out of the cell, by

dey and sometimes by night, to another room where
they were rigorously interrogated and were assaul-
ted, to indéice them to divulge information.

9. All this went on for a fortnight prior to the ma~-
king of the confessions %o the NMagistirate.

Heading the testimony of those eppellants who had confessed,
with the evidence elicited frum certain of the police witnesses in
eross-examination, 1t can be cald that there were not insubstantial
indications that the foregoing was the modus operandi, save that
the appellants’ accounts of asssults were disbelisved by the trial

Court and the police deninls were socajpted.

The sevsves /7
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The basic prinoiple applicuble in this canme

is that evidence ia sdmiasible Af 4% i3 relevant %o an
f2sue in the ceoe. "Helevaney®™, sald Scohreiper J.A. in
K. ¥ ¥atthews and Others, 1960 (1) S.i. 752 at 758, "is
basad upon & blend of leglie and experience lying cutside
the lav. The law starts with this practical or common
sense relevandy and thern =d4ds maverial to it or, more
commonly, excludes nur;';-l from 1%, the resultant being
vhat is legelly relevant and therefore admisaible”.

To warrant the legal relevance snd the sdmlssi~
bility of what is culled similar faote, there must be =
sufficient pexus beatween the evidence sought to be led
and the issue in respect of which 1% ie sought to be led,

K744
As wae said by Lewrence J. in R, ¥ Nopd, 1906 (2) F=-l:1 at
424, "In preximity of time, in method, or in circumsiance

theres must be o nexu= botween the two sets of facts, Other-

pise no inference oan be safely deduced therefrom®. That

passage was approved by this Court in The State v Creen
1962 (3) S.a. 886 st 094,
To sum wp

so ‘Fa.f] in the present case the icsus, in the trial

vithin the trial, was whether the confesalons wore fireely

and voluntarily made, whioh involved the icsae whe ther

the ajpellante had been ssaculted by members of.../S

I
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of the pounAnqud. It was scught to lead evidence of

& concerted podus operandl on the part of the police sabotage
squad, an investizationsl aystem whioh included assssults
and was applied to all the Hantu who had been arrested
and charged in respect of the alleged offence in this ocase.
1f a body of those persons were to give credible evidance
of that systemn and to ecay that they wers ussaulted in the
course of its application to them during a pariod of two
wesks after their arrest, it seoms %o me that there would
be & sufficient pexus, in respect of proximity of time,
of method, and of ciroumstance, at least to add weigzht to
the other evidence that that also happened to the appellmnta.
in the particular circumstance of this case the evidence
tendered was therefore wrongly excluded.

The trial Judg® relied upon B, v, Hendricks
1952 (1) S.A. 138 but that is not & comparable case for,
88 Van Winsen A.J. indicated at page 14l, there was no
pexus between the svidenve sought to be led and the issue.

The present case seems to me more akin in prineiple to Be

Y. Eatthews gnd Others «nd 8, v, Green, supras.
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In the result, the trisl Court's refusal %o
allow the appellants to lead the evidence in guestion
was an irregularity. Although the appellants were un-
impressive witnesses in their testimony of sssaults,
certain ir-ndhant eriticisms can also be levelled against
psome of the Folice officers as witnesses, as NMr. Masters
wap constrained to agree; and if the evidence which it
was sought to lead had been led, it is possible that the
confessions might have been ruled inaduissible. The or-
der as %o their admispibility cannot stand.

The question now is whether, without the con-
fessions, & reasopable trial Court would inevitably have
convicted, (This does not apply to the third appellant in
respect of whom fo confession was admitted). I proceed to
analyse the evidence. A® %0 the meetings on 8 and 9 April
1963, wmost of the evidence was given by one Sampson Radeba,
g taxi driver. In outline he said that on the evening of
8 April his texi wes commandeered by several DPantu and
was driven, he being an unawilling passenger, to an isolated
epos near Orlande. MNany people were cathered there, He
was told not to be afraid and that these people were going
to fight for their country. le saw Dottles and petrol tins,

aleso pleces of iron of various sizes, apparently home-

mede- weapons, The . LR ./10
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The leader addressed the meeting and it was decided

inter alia to attack the Urlando police station, t¢o burn
down the power station, to set on fire buildinge in Jo-
hannesburg, and to take arme from shops. (There was evi-
dence that both M.E, Stores and Safric's, to which reference
will be made later, stocked fire-arms and ammunition).

A further meeting was convened for the following day. In
the meantime Radebe was detained, so he said, in the house
of the fourth appellant, There gmed some Bantu, including
the first appellant at one stage, busied themselves with
filling tennis balls with match heads. He alsc saw ball-
bearings, permanganate of potash, and glycerine which were
fetched by the fourth appellant. An expert witness testi-
fied that a tennis ball with these ingredients could be

used as a hand-made bomb, with moderate explosive and
shrapnel effect. REadebe also saw oil and petrol mixed and
put into bottles. There was evidence that a mixture of
petrol and oil kindles more dangerous and destructive fires
than petrol does. At the meeting on the evening of 9 April
the speaker ordered the Bantu there sssembled to go into the
city to destroy buildings, blow up the power station, and
kill Europeans, The crowd was divided into groups. Radebe
was put in a group which was told to go to the reilway station

and
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board a train. At the station ho managed to run away.
There was some slight corroborative evidence
NeRBI DE
by Stanley Nwiiges, who is a brother of the fourth appele
lant,

An to the events in tha city om the night of
9 ipril, s night-vatchman nimed Jack Mokawuni was on duty
at N.B. Stores that nle_t. He vaw a number of BSantu
ganthering, wnd they cspe to him snd asked for guns. He
refused, and withdrew to a different part of the building.
There he hesrd the scound of erashing and he blew his
vhistle., He saw Bantu running away.

A witness naned Middelton oald that about 1l p.me.
en 9 April he was window shopping in Fritohard Utreet near
Harrison Street. He parked his car at the corner of the
intersection, diagonally opposite WM.Z%, Jtores, He then
walked morose the sireet and looked into the windew of
a furniture store ojpoaite M.%, Stores. ke said that al-
though normally there are pedestrians, beth Zuropean and
non~Europecn, %o be seen in that vieinity mt that time of
night, he observed only one, a Bantu, who was sianding

slartly at the cormer, in a manner which aroused his sus~

pdelon. He conceded the possibility that there night
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huve been othar pcd.ltlim in the vieinity but he only
anw the ome. After looking inte the window the witneas
returned te his ocar, and wes Jjust opening the door when
he hesrd s crash. MNe looked at M.%, Stores and saw two
"boys® walking frox the smashed window and off the pave-
ments OUne of them had a crowbar or s stick in his hand.
fhen two traffic policemen on motor aycles came on the
soene and the two "boys™ took %o their hesls, Jjoined by
the one who had oripginally stood at the corner. The
vitnese aleo sald at one =tage that there was a fourth,
The traffic police sounded their sirens snd pursued them,
The witness Joined in the chase, togather with a night-
watchuane Fe thinke thore wae niso » Norrie car in the
hunts. A police cur arrived snd one of the fugitives was
arrested. There war avidence that this was the fourth
appellant, but the witness could not say that this was
the one whom he had first observed at the ocorner.
Sergeant Ymit said that about 11.05 pem. o0 9
April he was on patrol duty in & police car, with comstable
Gouws. A% the corner of Harrison and Fritohard Streets
he saw & pumber of Bantu rumning sway. He marested one of

them, the second appellant, aboul 20 puces frem
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the corner. Noambers of the public pursued the others,
end he (Ssit) followed them, in time to assist in the
arrest of the fourth appellant. He than returned to
Me.Es Storesy and he Jdesvoribed the dansge Whidoh he saw
thare: One of t e display windows was found to be bro-
ken, and flemen were seen in the bullding., OUmn the floer
was 8 bottle and vhat appeared to be bottle fragments,
as wall us an axe snd one half of » peir of shears. There
was evidence that the bottle contained s uixture of petrol
end odl. Tispley cebinets and clothes were found to be
burning. The flames were extinguished.

Constuble Gouws sald that as their car approached
the intersection sbout 1l pe.me he heard vhistles blowing.
He maw Bantu runming in verious directions from M.X.
Stores. They were pursued by members of the public and
night-watchnen. He and Smit gave chase and arrested the

second appellant and took part in the arrest of the fourth
appellans.

Conmstable Esterhuyesen wue on patrol that night
in = police gar with comstable Coatsie. At about 1l p.m.

they tuimed from Satuer Street inteo Fritchard Street. They

cace %o Fresident Street. He hesrd whistles blown and thay
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did & U~turn in Freaident Street, This was in the gene-
ral viginity of K.Z. Siorees. He Jumped out and cought a
Bantu named Ellington. Coetsee arrested another one.
Costsee's version was ss followst They were in Sauer
Strest, and turned inte I'ritohurd Street. There he saw
tvo persons running away from the generanl direction of
E.Z. Stores, pursued by night-watchmen who were blowing
whistles, There were no' other persons running mway.
The fuglitives turned inte President Street :;ouu
car pulled up close %o them. Esterhuysen jumnped out and
csught one of thawm, who had etood still, and the witness
purausd and srrested snother, whom he idensified as the
third sppellent. Ho asked him why he was running away
from him, seeiag that he was a policemen. He replied
that there iad besn a stabbing afair at the station and
he was fleaing because he hed thought the witness was a
"teotei”. (I suppose "Bantu gangater" would be the
Pnglich squivelent). The witness was in full uniform.

A Tire officer named Van der Nerwe, who 18 &
member of the Institute of Yire “ngineers, arrived at

FE.Es S%ores about 11.30 that ﬂﬁt. e saw she two bote

t%les, one Lroken, on the floor. Hie naid the fire had deen
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started in the 0ld part ¢f the building which was highly

inflssmable and was considered by she Fire lepartment to
require parsicular precautions as & fire haxard, and that
2 fire at that spot could easily have got out of hand.
As regards the svents that night at Safriec's,
all that waes known was contalned in the confession of
the firet appellunt, which of course canmot now be looked at.
Ag %o the events at the Shell depot, Van der
Norwe said that a vast quantiiy of jetrol wes stored
there in tanks above the ground, and that any fire caused
by Agniting it would rage with a destructive effect unpre-
cadonted in the annals of Johannesburg, causing great lous
of 1ife. In this regard a witness named Petrus Kadebe,
who was worned as an accompliocs and was later granted an
indemnity, gave evidence as to what occurred om the night
of 9 April, from the timd that the fifth appellant and
procceccol
his companions left the railway atution and sdm to “hall,

I shall refer %o it when dealing with that asppellant’s

appeal.
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It will be convenient at this atage to deal

with the appeal of the third sppellsnts It will be re-
called that he €id not make & confeasion. He was cone-
vieted on the first alternative couns. Ae smended and
as anplified by further particulars, it alleged that the
acoused were guilty of the orime of ssbotage, in contra~
vention of section 21 (1) of Aot 76 of 1962, in that they
conspired with ome another and others al = gethering on
9 April 1963, near Orla:do location, at which accused
Hom. 2, } und 4 und others were deputed to net on fire
apd destroy the bullding of M.E. Steres; that bottles con~-
tadning petrol and oil wers distributed to themy that they
wont by train to Johannesburg and arrived in & group at the
M.%: Storea, at the corner of Iritchard and Harrisom Streats}
and that about 1l peSe,y, in sxescution of thelir common pur-
pose, one or more of them (the State being unable to say
which accused did which act) broke the glass display window,
entersd the building, and set fire % it and articles in 1%,
thereby csuning dsmage to property.

There was 1o evidence that the third appellant
was present at the gathering on 9 April 1963, (or, for that

natter, av the one on 8 April); or that he wae issued
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with & bottle of petrel and oiljy or that he cnught
the train to Johannesburgy or that he arrived with &
group at ¥.", Stores. However, it was common cause ,
Ano T AGRES
Athat, in the ecircumetances of thie osee, his prior
conepiracy aed common purpose could be inferred if there
wag proof of his participastion in the ascts committed at
H.%« Stores at 11l peme 1 proceed to exsming whether
his parsicipation was proved. There ie no direct cvi-
dence thereof; it is o question of inference.

The evidence in outline 1s that he was seen
running amay from the general vicinity of the orime st
¥.%, Stores, and gave an admittedly felse explanation
%0 the Police for hies flight. To this must be added
the fact that he gave no evidence at his trial,

Generslly speaking, the faleity of an expla-
nution to the Folice, especially if given on the spur
of the moment, should weigh but liitle in the scales
againet an acoused. Sometimes it 19 & mers makewsight;

ar J1e,
woe R, v Nel 1337 C.F.D, mﬂ as olerified by thie

Court 4n B, v Osnd 1958 (1) 102 at 113, ¥r, NMusters,

however, relied sirongly on the faet that the third

appellant, Aﬂ(‘“"ﬁj sRresese //?
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knowing that he had been caught rumning away from the
gonoral vicinity of the crime and that he had giver a
false explanation for his flight, elected to give and
oall no evidence. If he were innocent, he submitted,
it would heve been simple for him ot the trial to cor-
rect the previous explanation and to testify that his
flight and lie were caused by fright and not by impli-
cation in the crime, There was of course no onus on
him to do this, but by not doing &0 he took the risk that
his failure ocould be taken inte account as & factor
against him. This has long been recognised in this
country; see, for example, i, v. Dube 1915 A.De 557,
Be ¥e Fyatd 1916 4A.D. 315 at 324, See aleo R, v, Ismail
1952 (1) S.A. 204 (A.Ds) 8t 220, It would not be correct
to say that an inference of guilt can be drawn from his
failure to testify. The true poeition is that, in cases
resting on circumstantial evidence, if there 1= a prima
facie case againet the mccused which he could anpwer if
innoocent, the failure to answer it becomes & factor, te
be coneidered along with the other factors; and from

of
that totality the Court may draw the inference # guilt.
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The weight to be given t¢c the Mt&r in question de~-
pends upon the circumetsnces of each case. 3, v Masiag
1962 (2) 8.4« 541 (AuD.). S, w Mipd 1963 (3) B2.4. 188
(A«D¢) at 195/6.

1 peuse here to observe that Nr. Masters sub-
mitted that where, as hore, there was direct evidence
of the commission of the orime, the mcoused's failure

-

to toatify ipso facto tends to strengthen the State ceane.
For this proposition he relied upon 5. v Nkombani and
Agother 1963 (4) 5.A. 877 (A.D.) st 893 (lines F-0).

The anawer ie that line G, from the comtext of the para-
graph and the use in line F of the worde "by an accused",
ie plainly referring to oaszes where thers is direct evi~

dence of the commission of the offence by the acoused.

That 4is no: the case here.
in ny view, the crucisl question in this ocase,
in regurd to the weight %0 Le given to the third sppellant's
failure %o testify, relates to the strengih or wesknoss
of the State case when it was closed, As to that, there
ie no evidence of the distance that the third appellant
was from N.Z. Stores vwhen he was seen 0 be running from

that general direction. [he further away ha wus, the

wesker the link between him and the crime. I(:~—-/.Q_O
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It would weom from the evidence that he must have been
at lenst & block avay, and possibly further; and sl-
though Coetues says that he was being pursusd by night-
watchmen, the latter were not called aa witnesses and
there is no e.idence as to where they were on duty om
vhere or why they started pnr:ﬂug him. Purthermore,
the Bantu whe was running with him, Ellington, was srres-
ted but does not figure in the case sither ss an accused
or & witnees., if he was possibly an innoecent Lystander
who had taken to his heels in the circumstances, could
that not aleo apply to she third appellant? In all the
giroumetances in my view the case sgainst the third
appellant was 20 weak that hie failure to testify does
pot operate to tip the seoales against him beyond reason-
sble doubt, despite the mpparent ease with whioh he could
have answered the charge i innoceant, He was tharefore
wrongly convicted, and his appeal must be allowed,

The facts of the case against the second appel-
lent are sironger. The established facts may be sumNe-
rised an followst

‘.) csssenss /u
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(a) A group of Bantu male comspirators decided
inter alis to burn M.E. Storee on the night
of § April.
(b) Bantu men did set fire to the store that night.
(e) Immediately after the smashing of the glass

display window the appellesnt, a Bantu man, was
seen running from the immediate scene and was
arrested 20 paces from it.
(a) There was no evidence that there were any ordi-
nary Bantu pedestrians at the immediate scene
of this crime at 11 p.m. On the contirary, a
careful reading of the evidence of the witnes-
ses Niddleton, Sergeant Smit,and Constable Gouws,
strongly tends to negative any such suggestion.
(e) The eppellant gave no evidences
The foregoing iteme, considered individu=-
ally, are not decisive. But it is their cumulative effect
which must be considered; see Hex v, De Villiers 1944 A.D.
433 at 508/509. Bearing in mind slso the principles, dis-
cussed earlier herein in regerd to a failure to testify,
I am of the opinion that a reascnable trisl Court, proper-
ly directing itself, would inevitably have comvicted the
appellant on the foregoing facts., The invalid admission

of his confession does not therefore operate to rescue him.

Hig appeal against his conviction accordingly faile.
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¥ith regard to the firet appellant, he is
implicated in the crimes by the evidence of Sampson

Radebe. The case against him may be swmarised thusi

(a) He was seen tc be in attendance towards the
end of the meeting on the night of & April
at which 1t was decided to carry out the acts
referred %0 in the main count, ms set ous in
the opening pw of this Judguent. The
neeting was sdjourned, it deing agreed that
the deeds would be done on the following night.

(n) After the meeting the appellant came to Sampson
and %wlé him that his taxi was asafe, that he had
removed 1t and was looking after it.

(e) Omn the following day the appellant helped with
the preparation ¢f matoh hesds 1.6, for the
tonnis bell bombn,at the house of the fourth
appellant, where Ssmpson was deteined.

(4) He wae seen in attendance at the meeting on 9
Lpri.l.
(e) He gave no evidence.

¥r. Chaskalson contended that there was

| an irregularity in regard 10 the svidence of Sampson. At
the commencement of his evidence in chief he was nsked,

in order to bring him to the point, whether he remembered

having made a statement to the police in conpection with

. cartain events. W¥hen he snswered affimmatively he wes
| asked %0 tell he Court of he evente which he had rypested

to the peliee. Fear the end of hic evidence in chief,
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after having desoribed how he ran away at the station and
walked home, he was asked if he had gone to the police
station and made a statement. He replied that he had
done s0 on the fellowing morning and mede a repert similar
Ito the sccount given in hie evidence. The defence later
called for the report. The Court ruled that it was prie
vileged., Mr, Nasters thenm undertook to inform the trisl
Court if there was any eonfliet beiween the statement and
the avidence of the witness. 1 have ne doubt whatever
but that ¥Nr, Masters, a senior counsel of long experisnce,
would have honoured his undersaking, and would also have
informed this Court, if there had been a divergence be-
tweon the statement and the evidence. Assuming that the
trial Court wrongly ruled the stutement te be privileged
(which I do met find it necessary to decids) it is clear
that in the circumstances there has beeni prejudice to
the appellante.

¥r, Chaskalson also attacked the trial Court's
scceptance of the evidenoe of Sampmson. As to that, the
Court warned itself that his evidence should be approached
with caution slmost as Af he were an accomplice. le was
vearchingly crose-examined, lie wag samewhat supporied by

Stenley Nkabinde - the Lrofher of the fourth eppellsnt -
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who was dalieved und who said inter alis that he saw
the firat appellant at his brother's house on 9 April.
Ko defenae evidence was led to eontradict Sampeon on
any point, The trial Oourt sccepted his evidance on
all waterial pointes 1 see no reason for disturbing
the positive wnd well-reasoned finding of oredibility.
And 1% ie well settiled that, in epplying the tvest whather
& ressonsble Court would inevitably have convicted, the
Court of Appeal may properiy have regurd to findings of
eredibility made by the triel Court.

Kr. Chaskeleon waww further contended that there
was no evidence that the first appellant was & parcty to
the decision taken at the meeting on 8 April. In ay
view that inference is inescapsble, in view of his subse-
guent conducet ss outlined sbove, In the result 1 am of
the opinion that a reasonsble trial Court would inevitably
have found him guilty. His sppesl againet his convietion

falils.
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¥ith regard to the appeal by the fourth

appellant, the case ageinet him is ss follows:

(a) He was seen by Sampeon kadebe at the meeting
on 8 April, towards the end, The witness was
theveafter taken to the appellant’s house where
he spent the night of 8 April and the day of 9
April. During the latter day the appellant
was gent out to buy ingredients for the tennis
ball bombe and returned with them, e.g. glyoce-
rine and permangenate of potash.

(n) E6 attended the meeting on 9 April.

(e) He was arrested running away from the scene of
the crime at ¥M.5. Storea.

(d) He gave no evidence,
¥r, Chaskelson, in arguing against the

conviotion, attscked the reliebility of the witness Samp-
son Radebe. 1 have alresdy indicated that the trial Court's
acoeptance of his testimony oanmot be disturbed. In my
view the cumulative effect of the factors (a) to (d),
supre, is such that a reasonable trial Court would inevitably
have found this appellant guilty. The apypeal ageuinst his
convietiony faile.

Turning to the fifth appellant, his confession
cannot be looked at and the evidence concerning him was gi~-

ven by the State witness Petrus dsdebes. He sald that on

the night of 9 April he attended a bioscope and thereafter
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went towards the railway station about five minutes before
1l pems He saw a group of Bantu men. One of them, = msn
wearing a miner's helmet and carrying n chopper, told him
to scoompuny them. The witness did so, walking with four
ethera, one of whom was the fifth appellent, while the man
with the helmet and some others brought up the rear. They
arrived at the Shell premises and walked round them until
they ocame to & gate, which was locked, Nobody tested 1t
or tried to enter. The fifth appellant suggested that they
8ll run away before the one with the helmet cmught up with

them. They did so. The witness did not know the object

of the EXQoup.

in the light of the genersl evidence as to the
conspiracy hatched at the meotings on 8 and § April, there
is & suspicion that the group of which the fifth appellant
was & member was going to set fire to the hell premises.
But in this regard the State case was very weak. Further-
more there is at least a reasconadly possible inference from
the foregoing evidence that the appellant, far from encoura=
ging his componions as the charge alleged, actually discou~-
raged them. In these ciroumstances I do not think that his
fallure to lestify is of significance, It cennot be seid that

& reasonable twial Court would inevitebly have convicted him.

Bis appeal sucoseds. 70 Jiu. val2
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To sum up so far:

1. The oonfessions by the first, second, fourth
and fifth appallants were wrongly admitted.

2. The question whether, on the adulseible ovi-
dence, a reasonable trial Court would inevitably
have convicted thess appellants, is anewered in
favour of the St.mte in regerd to the first, se-
cond and fourth appelleants; and their appeals
sgainst convietion fail.

3. it is snewered in favour of the defence in re-
gard to the fifth appellant; and his appeal against
eonvietion and sentence sucoceeds.

4. In regard to the third appellsnt (in respect of
whom no confession was admitted),his guilt was
not proved beyond reas nable doubt; =nd his
appeal ageinst vonviotion and sentence succeeds,

The appeal is eleo directed against the
sentences, The fires, second, and fourth appellants were
sentenced to imprisomment for 17, 20, and 20 yoars, respec-

tively. As was said by Innes C.J. in 8, v ¥apunulo and

Sihers 1520 A.D. 56 at 57, the infliction of punishment is
"pre~eninently a matter for the dlseretion of the trisl
Court®s When & trial Court sives a decision on & matter

entrusted to its disecretion, a Court of Appeal can interfere
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only if the decision is vitiated by irregularity or
misdirection, or is one to which no Court could reason-
ubly have come ~ in other words Af a Judlcial disoretion
vas not exsraoised. 3, v Fearmey, 1964 (2) S.A. 495 (a.0.)
at %04 (B). R, v Froodwan 41921 A.D. 603 at 604 (in fing).
E. ¥ Foxrd 1939 A«De 559 at 561 (final paragraph). In

the present onse it is not contended that thare was any
irregularity or wuisdirection ir regard to the sentences.
(Lnd I would mention in pmesing that it does not appear that
the confessions affected the punishment to any appreciable
extent, for they tallied substantially with the evidence
sgainst each eppellant). The issue is one of severity.
in decliding whether a judicial discretion was exercised in
that regard, there are several secepted tests, all mmoun~
ting v nuch the same, and it is unnecessary to lay down
any one of them as being the temt; weee 2, v inderson
1964 (3) Sehe 494 (AuDe)e A test very often applied is

whether the saentence induces a sense of shock;y see for

example R, v Eeece
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1939 T.P.F. 242 at 244, and L, v Zonele ond Othexrs 1959
' 2
(8) SeAe 319 (A.De) at 331 (B)e
In the present case one is deeply conscious
of Nr. Chastelson's subzmissions to the effect that these
are young men who apparently fell prey to inflmumatory
speaches of discontent and oriminal designy that, as it
transpired, no great damage wes doney and that, if the
sentences stand, they will be paying a griewously heavy
price for their brief incursion into the field of sabo-
tages All thie is unhajpily truej but 1t is not the
whole pieture, The conepiracy was an evil onej they
put their minde or hands %o deede of pitiless wickednens,
reckless of the property or lives of others; and it is
no thanks to them that the kindled fire did not become <
raging conflagration in the centre of Johannesburg. MNore-
over, in the matter of sentence, the Legislature has, in
seotion 21 (1) of Act 76 of 1962, squated sabotage with
treason, save that it has gone further and provided for a
sinimum sentence of imprisonment for five years. Further-
more, with this type of sabotage the deterrent sapect of
punishment calle for emphasis, lest others think the game

is worth the candle, and order yield %o planned und lawless

chaos.
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