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How would you have come here7---1 would have found 

a way to come. 

You snid that here you disappeared . How would 

you have found a permit or permission to come from Tang

anyika back here again?---I could have enquired and reque sted 

this Government, by telling the Government that I disappeareu . 

I ran aNay from here, to be allowed to come back again. 

ACCUSED NOS . 4, 5, & 6: No questions . 

CROSS-EXAMINATION BY lVIH. TERBLANCHt: 

Before you left did you blOW the African National 10 

Congress?---Ycs . 

Were you a member?---1 Dever was a member. 

Did you know an organisation called the South 

African Congress of Trade Unions?---No . 

Now, when did you leave?---Last year. 

What month?---June . 

June. That's at least something. Now when you 

left did you know whether there was a pla ce outside the 

union in Tanganyika. where you could receive trainin t:' as 

a motor mechanic?---No, I was going to look for a place. 20 

Oh, you were going to look. Now were you employed 

before you left?---Casua l work , yes. 

In this refugee camp, how long did you stay there? 

---I cannot stay for how many months. 

You stayed there for mon ~hs?---Yes. 

Did you stay there from the tlme you arrived until 

the time you came back7---I was there all the time. 

Did you ever look for this plnce wbere you could 

be trained? ,Did you make enquiries about it?---When I came 

there, I said I explained that I came there and I wanted30 

to learn. 

Nob ody took notice of you?---I had n ot up to the time 
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I left, been offered or found anything. 

Do you know James Radebe?---The first name? 

James Rade?---No, I do not know him. 

Johannes I110diso?---No . 

Tennissen lViakiwane?---No. 

Oliver Tambo?---I heard of him. 

Tell me this, when you came back, what made you de

cide to come back, without having obtained your training?--

Because I did not belong to any organisation through which 

I could be assisted there. 

Now did y()U also le8.ve the country by train? How 

did you lcave?---Yes. 

BY ~HE COURT: Now do I understnnj that if you had belonged 

to an organisation in this country, you would have been as

sited in Dar-es- Sala~m to be trained as a mechanic?--

That, I wouldn't be able to know. 

But why are you talking about not belonging to 

an organisation. That is why you couldn't be hclped there? 

---That is what I was told there. 

10 

No, that is what I am asking you - out there they 20 

told you if you had belonged to an organisation in South 

Africa, banned or otherwise, they would have assisted you 

there?----No, I was justed asked whether there was any 

organisation of which I was a member, and I said no. 

CROSS-EXAMINATION BY MR. TERBLANCIm (CONTINUEJ)~: 

How did you obtain this passport?---They brought 

it to me in the Gamp . 

It was just given to you, You never asked that 

it be endorsed so that you could go to Ethiopia?~--No, I 

never asked for any stamp to be put on. 

Now you came back through Tunduma?---Yes. 

Had any trouble getting across the border at 

30 
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Tunduma?---No , no trouble . 

You see because your passport is also stamped 

"Refused Entry"?--- No, there was nothing there. 

Oh, I see . It just happened then . l~ow another 

thing , when you l eft Lusaka coming back , you left Lusaka 

by train?- --Yes . 

With t he intention of going where?- - - Palapye . 

Pa lapye . Did you buy a ticket?---Yes . 

Right through from Lusaka to Pa lapye?--- Yes . 

Then tell me why tha t ticket wasn ' t found in your 10 

p ossession?- - - Well , the detective s took all our things, they 

shoul d knOl\, where it is . 

Yes, they said you had no ticket l---I say I had 

one . 

Yes, now I want to suggest to you tha t some of these 

persons here present, ha d tickets for two persons, and you 

were one of those tha t ha d no ticket , but travelled on a 

ticket for two J---No you can ' t suggest that to me . The 

person that was in my company, was only No . 4. Not the 

ot!1ers . 

No . 4 was in your c ompany~ Now will you look at 

this photo and tell me whether you appear on tha t? (Photo 

handed to witness ) . ---Yes , I am here . I can 

see now , that is my photo . 

I suppo s e that was taken at the celebrations?---

Yes, that is correct . 

And , I jus t want t o show you this one. (Exh . ' 4H 

handed to witnes s ) . Are you on tha t one ?---Yes, in the 

middle I am . 

20 

Yes , and t his one is the l as t one7 (Photo handed 30 

to witness) . Yes, I am on this photo . I point myself out~ 

Yes, a llright . What happened to your identity 

book which you had in the Republic?--- I don ' t know whether 
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it was left behind ~t the place where I was working 

before I left . 

MR . TERBLANCHE: No further questions . 

END OF ~:eI-IE DEFENCE CASE FOR ACCUSED NO.7. 

BY THE COURT: Is there anyone of the acc~sed still wanting 

to say anything, or present any further evidence? 

ACCUSED NOS e ' 1 TO 7: All want to say something. 

Decided to wait until Monday morning the 30th 

September , 1963, for them to state their case, 

AT THIS STAGE TrIE COURT ADJOURNS UNTIL MONDAY 

MORNING THE 30TH SEPTEMBEB-1963 , AT 10 A. M. 
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I N THE SUPRE~lli COURT OF SOUTH AFRICA 

(TRANSVAAL PROVINCIAL DIVISION) 

The Honourable Mr. Justic e THERON. 

In the m&tt er of: 

THE STATE Vi. HENRY FAZZIE & 6 OTHERS 

gHARGE : 

PLEA: 

VERDICT: 

Sabot age . 

Not Guilty . 

Guilty. 

BP7 

On Monday 30TH SEPTEMBER, 1963 , at 10 um. 

- JUDGMENT -

THERON I J.: 

Belt 42 . Before de&ling with the evidenc e cnd the conclusions 

to which I h c,ve come , I h~4v e to d ocl wi th c ert a in matters 

r aised by some of the accused in tho cours e of their urgument. 

At the conclusion of nIl of the St~t e ·ca s e , each 

one of thu Lccused wc.s a skod individu[, lly whetaer he wished 

to call any witne s so s . They a ll sai d they did not wish to 

call any wi tne sscs J a s the witnesses they c ould p0rh[,ps call 

were outside South Africc . Thos e wer e peoplo in Tang~nyikaJ 

. nminly in Dar - e s-Sa l aam. 

The ca se thon proco eded, each one of tho accus ed 10 

giving evidenc e und or oath. In address ing me this morning, 

accused No . 1 nsked thLt tho ca s o b e pos tponed bec aus e ho 

wisho s now to c o.ll c er tnin three witnosses, t heir n o.m€) s 

b eing A.J . Lothuli, a ttorn€)y M. B. Genkwo. and Pa trick Mal awa . 

He gr'-v e i n hi s prepn.r od writt en f.ddr ess t he address of those 

witne ss os. Wh en a sked to t oll mo wh £:.. t ho oxpoct ed the s €) 

witne ss os to sta te i n evidenc e , I gainod the impre s s ion 

tha t ho w['.s not prop£.. r c,d · to tc,ll mo whEt they could s r.y , 
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excopt for s[:ying th r. t thoy would testify thl:~ t whc.t tho 

accused nrc; a ll(;g(;d to h L..vO done" Lnd if thoy did do 

so, the;y did not do so in furthc.,rcnc<.., of th(; Afric [,n 

Nutionol Congress. 

As I ncntioncd to him , Lnd now I St L tc it r.gr,in , 

justic <.., roquir es th[o t cG.se s nust be brought to finality. 

A c lCLr opport-tmi ty W[ S given to [,11 the, [, ccused to eloct 

to cnll witn(;ss(;s if they wished to do so. Thoy exercised 

that right end SLi d they did not wish to c nll witnossos. 

Now I c..fte r of-ch onG' s cc..se h Ls been clos ed , [Ond o.. t the 10 

steg(; of o.ft(;r Lrgum(;nt by Counsod for tho StLte, this 

roque st is n o.dc . I SGO no grounds, o~.nd ccrtLinly no roasons 

h ELve boen c..dvt.nce;d , for devif.ting frOM wh£. tis usur.l, in 

refusing such cn applicL tion unle ss good Ct.USG is shown 

why such witness e s should be ce lled . In tho circumstances 

of thi s C[:s(; I (:'0 not SG e the. t thore is Lny good cnuse 

shown for such u courso. I the;r0fore will not grnnt the 

postponement for thL.t purposo. 

Accusud No .3 in the courso of his addross usod 

r r thor strc ng lunguc.ge, noru of u poli tic[.l kind, f.nd I 20 

must immec:'into ly s[."J" thnt this is not [, poli tic r, l plctform 

end I ar.1 not concernod with politics nt nIl . The L1 ccusec1 

rof(;rs to tho policeman being Whito, tho prosecutor being 

White, und , unfortunc.t oly, thu Judge being White: "Tho 

Wh1 tus, whose 'bLlusskcLp' we fight, cro invGstigcLtors, 

prosc.,cutors enG. judges. 1I He POS(;S the qU0f3tion : "Cun I 

o.nc1 my colloc.gues huro bo c:xpc.,ctod to bEilieve thr. t there 

cnn be justico in such 0. systc.,m?" 

I sfy agcin, I an only conc (; rnod with evidGnC8 

thut h[. 8 b<..vn [,d<.lucecl [nd so nuch of the l llW as is conc0rned30 

with the indictnent bcfort: mu. 

who gnv c evidence is imnc.tori e l. 

The colour of tho witnesses 

I havG to assess the 
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value of thu uvidence of each one of them, individua lly 

and then collectively. In f act, his criticism in this 

r eg r-rd is without found ation b e caus e most of the witnes s es 

who t es tifi ed agains t thom, wer e their own countrymen. 

The l as t matt ur to b G dealt with in this r egard 

is thu c.pplic ntion by ncc uS Ld NOD. 5 D.nd 7, who [~gLin 

complnined that no provision WLS mndo for their dof ence, 

and have nsked that tho prec ~edings b e r ef err ed to a higher 

Court for r evi cw. I am not going to dor~l with the question 

of the d efence ugain. Tha t we s dispos ed of D. t the stage 10 

when the tri a l comrnc:llced. They wer e g1 ven sufficient 

opportunity of engaging the £lid of Couns elor attorney, 

if thc. t was of any a s si s tanc o to them, ond \,ven a t the 

l e t e stage when the tri a l st D.rt ed, through the Registrar's 

offic e cont e. ct WE S made with the pe rsons mentioned by them, 

""ho WJr c unable to undcrt ukc their d ef enc e . And in any 

~v ent, ther e is n o m[~ chine ry for t h e, proc edurc tha t they 

envis age or requos t ed mo to follow. 

Deuling with the evidenc o , tho pros ocution hns 

to sutisfy this Court on f acts in r egard to c ert ni n mutters . 20 

They know thc t they c. r c churged with contrnv ention of 

Section ll(b) of Act 44 of 1950 as amended, bec D.us e it is 

nlleged thD. t thuy as r esidents i n the Republic l oft hero 

and wrongfully nnd unlawfully undorVlont trnining of a 

milit [ .. ry nuture , which could b e of us c in furthering the 

achievement of the obj ects of the African Nationul Congre ss, 

nn org[mis [" tion which he s b een declar ud to bo nn unluwful 

organis [: ti on under the Unlnwful Organis E. tions Act. Tho 

provi s ions of thi s s ecti on have b oen r Gud out to thorn" und 

I do not wish to r epec. t it. 30 

In t erms of the indictment the pros ecution h us 

undert ~ken to provo beyond r easonable doubt" in order to 
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secure a conviction, thrt uL' .. ch of the, Lccusod woro .residents 

within the Republic, ! h£Lt thoy did undergo training of u 

,?rllit[..ry nu.ture . The Stc..te has placed beforc mo 

certc.in evidence." from which it asks me to conclude, not 

only the .. t the ncc US i.Jc1. did undergo trr .. ining of r. mili tary 

nf.ture, but th[...t such troining could be of usc in 

furthe.ring thi.J o.chicvement of the objects of the Africen 

Nf.ti onul Congress. The law provides th~t if the state 

proven thLt you, or anyone of you , did u..ndergo military 

training outside South Africc.., then it is for you to 

SD.tiofy the. Court thGt it W[,S not for the purposes men-

tioned in the indictment. 

Now what evidence hus the Stato pre.,sented to tho 

Court? There. is the evidence of two persons who c.l l eged 

that they we.ro with you from the., time th[..t some of you left 

south Africc.., I nter joined by two othe.,rs, in more detc.il 

I will refer to the ovidencej th~t you uV0ntual ly went to 

D[l-br[,-zid, where you did undergo mili tcry trr .. ining for 

th:'ce months. Now those two witnessos on their own state -

10 

ment , if they did go with you, did undergo mili tr .. ry trc.i- 20 

ning themsolves. Thoy would thoreforo be sub j ect to tho 
charged 

same provisions of the Act [lS you t.re be.ing/with. For 

thc..t r cc..son their evidence is considorud to be evidence 

of nccornplices , [,nd be.fore a conviction ce.n be secured on 

thc evidence of Lccomplicos , ccrtcin legal requirements 

as [llso procedural requirements, must be satisfied. 

First of [ .. 11 there ought to be aliunde evidence 

of the commission of the crime if thero is reliance placed 

on the evidence of c..n [lccomplicv . Or if thore is tho 

evidence of en ['ccomplice in order to securo L. conviction, 30 

there must be. corroborrLtien of th[~ t cccomplice ' s evidenco 

on mc,teri c l CLspects impllcr:ting ; the, [l.ccused ['.8 well. Then 

thore is the clJ.ution: .. ry rule to which Couns,-,l hes c.lreedy 
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Re f erred. Both these two witnesses will therefor e b o 

b e trc[.tcd in the seme wLy f.S an ordinc ry a ccomplice for 

the purp ose of assess i ng the qua lity of the ir evidence . 

It is clef. r in If-w that one accomplice, if so.tisf[ ctory us 

0. wi tnoss I may corrobor: to the evidenc e of Lnothor tlCCom

plic e , if tha t p e rson's evidenc e is s~tisf D. ctory . 

Now both those witnesses g cv e 0. v e ry d o t ailod, 

and , I must so.y, an impruBs ive d es cription of their 

initial joining up; their trip to Johannesburg and the 

purpos o for coming to Johanne sburg; and the v arious 10 

st r.g-; s they went through from Johanne sburg to Lobo.tsi; 

nnd ov entuo.lly l and ed in Do.- bre -zid . And [LS I s a id b e foro , 

they sny th[. ~t 0.11 seven of you wure with them £'. t this 

military tra ining school , where you 0.11 unde rwent the snme 

training [~s they did Lnd which they described , p orha ps not 

both in equ a l dete.ils I but substantially the Sf.me . 

It i s cloclr fron the evidenc e of tho first wit

ne8[." Ioak Rani , thLt h e weD told twmething about [1 8~1 

by G. p e r s on c a lled Umklubula . In the course of gaining 

furthe r i n formnt io:.l h e WtO in cont c..ct with Archiba ld 20 

Sedeku and nlso Frod Buhla . Fred Buhla Wf.S the p or s on who 

WC.D with them at Ca p e Tovm when tickets werG purch[~sod for 

thom to trav e l to JOhf.n..Yl(,:Jburg . Thoy we r e told to get 

into 0. tra in unde r c e rtuin fals e no.me~ . Somc of the names 

they mentioned in Court h ure I and the. t W[,S confirmed by 0. 

Mr . v nn Zyl who W L. tj the trc in controller, t es tifying about 

thl',t tra in r enching Johanne cburg . In a dd i tioD, Buhln gave 

thom er ch [~ box of cigur et t es [~nd i nside thore WCdJ o.n 

u.ddrcGs wri tt on down . They wer CJ gi v (m blnck ti es and arm-

b ands , c~nd the purpo Ge of that WUJ I as they were unknown 30 

in Johannesburg , and [La thoy w(,r o to moet 30mebody who 

would probably not k n ow thom, they wor e , on approa ching 



-305- JUDGMENT. 

Johnnnosburg, to h ave put the urm-b ands on and c lso the 

black ti cs . By thct moans tho person who wes to fetch 

them Lt the station would b e c.ble to r ocognis e thom. 

According to the ovidunce of Is~k Rani, they 

arrived [l. t the str.tion i n Johannesburg, after l eaving 

Cape Town on the 13th June, 1962 . They did not me et any

bod" a t the sta tion . They wer e then compelled to mak e 

us e of their ownmoc.ns of finding u. t axi ["nd going to the 

address given inside these cigc.retto boxes . According to 

Rani's evidonc e , there at this uddress he met Kantila l 10 

Moodl i . Later, nft er sp e[~king to Moodli , he Wc.s f e tched 

and t~kon to Mar c.be Hotel. He met a person by the neme of 

Kumalo , who informed them that their stay would b e paid 

for by somebody ther e . They stc.y0d for approxima t ely 

three woeks . At the Mar c.b e Hotel they were not to answer 

questions except, if c sked whe t they wer e there for, to 

sc.y tha t they were members of 0. footb~ll t eum . At this 

hot el , he s uys, he met a Joe Mokino who visited them there . 

Thore , he says, he met ac cused No . 3, 4, 5, 6 and 7. 

Aft er ubout three weoks, a porson by the name of 20 

Elius - h e h us forgott en the surname - called . Elias 

than left with c.ccusad No.3 b efor e supper one evening . 

Ther eaft er No . 3 accusud returned and told them to t[ke 

up all their belongings and to como c long . Thor e wore 

then 14 or 15 of them l and they went to a doublo- storey 

house n enr the r a ilway line and ther e he met Johnny 

Makitin i and Jos of Jack and also n c urtain Maloi, or Baloi 

it mny b e . Aft or some time they wer e t aken from thor e in 

a panel van and two Combis . Joe Modiso , Elias and Jos ef 

Ja ck were there . 30 

He mentioned experi enc e s on thei r trip to Loba tsi 

- I do not want to go into nIl the detail. He mentions, 
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for instance , being stopped by 11 tr£,ffic officer , ('.nd 

l c, ter hnving exporience of trouble with the heLd l ight of 

the van: tho. t the v£'"n WL s them without lights c..nd had to 

trav el betwec..n the two Combis , LS previously hl._d led the 

fleet of vehicles . They arrived Lt Lobutsi ut approximately 

5 f . m. There they f01l.'1d [l coloured polo closing their 

p~!snr:go . 'rhey revers(;d Lnd went nround this and evontually 

lL.!ldcd in Lobutsi after hcving taken ell their belongings 

and putting it into one v~n . There , in Loblltsi , Josef 

Jack [_nd Mc....ki tini c eme c..nd told thum that they wcr<... to go 10 

to Palcpye , wher<... they met L certcin Umpol , £.nd thuy wore 

then b -.ken to M&sulonti in two ~ vans . He suys thct at 

Mc.s[_lonti D. vehicle erri ved wi th Ilccused No . 2 , end the 

next dey , he says , they Vlent through to Bul c.w,yo . There 

they could not sleep on the station b CCLus(; they did not 

hc_ve tickets , Lnd they wc.;re compc.;lled to go to nnother 

stL tion where Baloi bought then tick r t8 and the y trc-.vellod 

further to lusc..kl. . 

At Lusaka they again were met by Josc.;f Jr.ck and 

Makatini . Becauso they did not ho.vc pc.pers Lnd modu of 20 

conveyanc (, they travelled on foot to Tundumo. . There they 

went to the U.N . I . P . officc.;s . He l.lso duscribcd how they 

v/erc met ut Dar- us - Salaumj were taken to the A.N . C. 

offices there but it wes locked . Only some of them went 

there . Others did not accompany them . Thc.;re he met James 

Radebe c.nd also ZENZELI Mgabu . The next dL'.y they were 

agr..in taken to the A.N . C. offic e s . 'Vhile [_t Dar - os-Salec.m 

Tennyson MuhluwLni took them to be vaccin[,ted , t.nd Josef 

JE"ck took cIJrtain snnps of them which were subsequently 

used for their identification cards , or cell it passports ~O 

if you wish . They Llso mot G ccrt&in Oliver Tambu, [_nd 

he w[ s present cmd did not ovvrhoc.r it , but he saw him 
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specking to Johnny M~katini . There Tennyson told them 

that they were going to train [,8 soldiers in Ethiopia . 

Thoy were given these p~ssport documents , £2- 10/- oech in 

c~sh , and they went by bus to Ncirobi . 

Theru they wore; met by accused Ho . 1. They mot 

£.ccused No . 1 at a bus-stop . A photo of their group was 

subsequer.tly found VJhen L ccused No . 2 wcr o.rrcst"d . A 

smo.ll Photo - Exhibit 2- J - wes shovm to him o.nd he idonti 

fied this t:s LieutenLnt Ycyr. , of [, Captain Mwno ' s L.rmy . 

According to his 0vidence , the Cuptc.in issued th\ ;m with 10 

clothing , c.nd they VJere given quarters . There they 

receivod three months tr~ining , 0.11 of thorn . Ho did not 

only recci vo the trnining tend the [lctunl physict,l drilling, 

but also ~ttended lectures in [.. clc.ss-room , e[,ch of them 

being issued with c.n excrcisebook to keep notes . Those wloo 

could ope [tk English , ['.s the ll~nguage in which they were 

taught w[.s English , they wrote down , [,nd thoso who could 

not write down , ho.d it expl£dned to then cgein by those 

vlho could . 

According to his evidence , Macdoncld 1'1[D.s~lo. gave 20 

No . 1 ['.ccused [, note which vms from Oliver To.1'!1bu . Whon 

shown the exercise-book now before Court - Exhibit 3- G-

which w's found in the possession of cccuscd No . 3 , the 

witness identified it as u note - book kept by accused No.3 

in the course of recording the tuition th[, t he recui ved . 

According to him , [:ccus\.:d No . 3 ' s nick- !lc.me w['.s, or fulse 

name [ .. 8 he cr,lled it , was Mc.c Molikuni r.nd he Llso suid 

thut the instructions were given to them in Ethiopi[l at 

Da- bro.- zid . 

Alfred J[lntjies also mentioned Umklubula as the 30 

p(;rson who introduce;Q him ['.nd stimulat"d his interest to 

an expedition for furthor education . He gave substantially 
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tho SLme evidence in r egard to their trip to Ca pe Town and 

from Capo Town to JohClnne; sburg. About the black ti c s and 

the bl~ck arM-bands given to them and the purpos e for which 

th~t wes given to thorn . Also ebout the box of cigar ett e s 

given flnd the Ilddr es s giv en to them . Thr. t they Vlent te 

the f.ddre ss [md ('v entur. lly wor e t ak en te tho Murabe Hotel. 

Th<.a' e Joe Modi s e visited the;m ['.nd told them to s ay if 

asked tha t they we r e me;mbers of 11 footb all t eam . Ther e h e 

also d escribed mee ting accus ed No.3, 4 , 5, 6 end 7. They 

wor e lLter, &ft or three wo eks stay, taken to a doubl e- 10 

storoy hous o from which they l oft i n two Combis and a van. He 

described the trip in subst L!.nti a lly the s nmo way a s eni: 

the tr r.ffic cop stopping then on the wey; the trouble 

with the; l ights; the coloured pole b arring their way a t 

the boundary, [.nd in f act he gr.v e L. little bit of cvidcnc \., 

to which Runi did not t e stify, but which finds some support 

in tho evidenc e of another witness , Lnd I should mention 

it h er o . 

He st r. t ed tha t when the driver of the front 

vehiclo Ilpproached so closo to this berri er c cros s thv 20 

roud, Joe Hocliso wa s [l.nnoyed with h im and told the driver 

'you know you shouldn't come to horo . This is not the 

first time tha t you h[tv O drivon her e . t Thoy r ev ers ed, 

transferred tho luggc.ge to one Combi, end it VlLS then s a id 

thr. t th ... t Combi should go through [md if c.sk cd Vlhl tit 

con t e inod, it should b e s a id thLt it cont ll inea s rumple s o 

They then went ccross the borde;r, not by v ohiclo. 

By tra i n from Lobu tsi to Pel llpyo , [,nd further on to 

Francistovm. He a lso seys thCl t approximat e ly 11 mile from 

Francistown cl lorry arriv (;d with Joe Modiso and two others. 30 

One person b ei ng e ccus ed Ne. 2. He de scribed further tho 

trip from there to Bulnwo.yo, end l n tho sema wc.y as Gani, 



Bolt43. 

-309- JUDGMENT. 

described how they wGrc not a llowod to sloop ut the Bulawayo 

st&tion, but lator took tickots at [,nother statlbon and 

proc 0edcd further . And eXEctly as Gani stated he mentiondi 

tha t £:.t Lusc.ka Josef JfJ.ck and Maki tini came to moet thom. 

At Tundum&- , Jos (, f Jack and Mc.kitini went to the 

U.N.I.P. offices , so h o says . He a lso dGscrib~d the trip 

in c similar f &shion from ther o to Dar- us -Salaam; how thoy 

met a c crt c,in Mrs . Xabanisu, ['.nd [. t thr.t stago, he 8['.YS, 

0.11 the [,ccus (.d from No . 2 up to No. 7 were presont 0 Not 

accused No . 1 . At Dur-c s-Salailln h e says h e met Oliver 

Tambu £:.nd James Radebe and Tenniss en lVIakiwanc , and ther e 

at Do.r- e s - Salaml he says Josef Jc.ck photographed him . 

The se photographs were I f_ t or US Gd on thei r P[~s sports 0 

Thore they Wt;re told by Radebc c.nd' Tambu thut they were to 

l cavo on e c~rt£:.in day . 

Fourteen of them l eft, including Nos. 3 to 7. 

10 

Accus ed No . 2 rumo.ined with Oli vor Tambu [.nd Tennissen at 

Tennissen's hous e . They then proc eeded to Nairobi. At 

Na:!robi thoy Met u. further fiv c p<.;ople and thc. t madc their 

complomont now 19 . Thoy w<.;re r c quircd to h av e n complement ~0 

of 20; ono man stayed behind, l~nd he says it Vies r t 

Nairobi tha t accused No . 2 then joined them . In Nairobi 

he met No . 1 at a bus-stop , and he seys thct at this bus

stop . .• at Nairobi , Mecdonald Mas£:.l& took thoir passports 

U'vvc.y from thom , tha t is to say the pc.ssports of to ll of 

them . He went womcVihcre and l ut Gr rcturncd with these 

pc.ssports, carrying an Ethiopian Consul st ump , authorising 

the holder to ontor Ethiopia c.nd r cmc.in ther e for 90 days . 

Thore they took the ' p12ne to Da-bra-zid in 

Ethiopia . He o.lso mentions tha t Q Captain Mano was the 30 

captLin of the arny to which thoy were a llocnt ed . He 

spolco to them in English . Thnt his lioutcnD.nt wns t he ono 
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whos e picture wcs handed in to Court - Exhibit 2-J - tho 

picture t akon fron the poss ossion of nccus cd No.2. Ho 

a lso s eys tha t this is the person who t aught thom the 

drilling. They wor (; t aught drilling for fourt oon days 

[,nd thon b :".ught Llbout gu.ns. He I:. lso montions th[~ t they 

c.tt endod lecture s and thoy h ad uxcrcis e -books given to 

them, nnd i n thos e ex erci se-books they wor e expected -

thos o thc. t could d o so - to r ecord tho l ecture s given to 

them and thoir instructions. 

A further photogr c ph t ak en from the pos session 10 

of accus od No.2" which is n. group photograph" h e iden-

tifi ed a s [t group of them, including ell tho c ccused, 

t c.k en c.ft er the cours o w[:. s comple t ed [',nd b efor e they r etur

ned. It VIL S t ak en in Abyssini a . When their tr [~ining w[', s 

finished, they wer e t ak en to town, they we r e clothed, 

givon sho us end luggcLgc b Llgs. Ther o r- t Dnr- cs-So. l n.c.m , 

I n.mos Radeb o took them to the A. N.C. offic e s ugain . 

TerLni s s on Mc.kiwc.ne end Oliver Tnmbu took them 

to Mb ey c. . At Tundumc. on their WLy ba ck, h e saw a police-

mLn, and this poll c eYrlcn c Ccught two of thorn whil o they wer e 20 

in tho proc ess of illogn.lly crossi~g b n. ck, crossing the 

bordor. According to his evidonc o , n.ccus ed No.4 and No.7 

did not join thom on their r eturn, they only joined them 

the next ev ening , n.nd h e a lso s n.ys tha t he wc.s t ol d tha t 

Joe Modiso we s e ccuscd No. 2's brother-in-law. 

Now tho.t is the evidenc o tha t they hav e given. 

The que stion is, whnt corroboration is thor c of their 

evidenc e ? I havo purpos e l y l oft out the evidenc e given 

by them of tho nuture of the tr c. i n i ng thnt they r ec eived. 

I do not wish to r epect it. You have he[.r d their de scrip- 30 

tionof whe t you did: drilling , b oi n g t aught tho hnndling 

of c orte in fir unrms, explosives. How you wore given 
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I NStruction in r C)e.ding and guiding the setting of sights 

on [,n uns een t a r ge t, o.nd how you wer e given l ecture s on 

pe trols , nnd v nri ous a spect s on which they gc.v e evidenc e : 
t--

nIl o.spects of c. mili t r. r y n r. ture . And they s r:.y the. t thos e 

who could npeo.k o.nd writ e: English, wer e r e quired to k eop 

no t L: s of vlhut wes told then [,nd the instructions given. 

It is beyond any disput e thnt on their r eturn, 

the nine of t hem we r e c~rr l, s t cc;. c. t Bulawayo . Ther o , c crt o.in 

d ocuments vve r e t [,k en fr om their possession by Inspcctor-

Offlc ur Ivoy. These documents h Lv e been h o.nd od i n to Court.lO 

They sponk for thums c lv l,s , end the [,ccus cd h Ctv C) not d oni ed 

b e i ng in poss e Gsien of thes e docur.1ents. Now the St a t e hus 

ask od me to come to the conclusion tha t thG documents thom-

s " lves strongly corrobornt e the evidonc o of the two 

c.ccomplic ~ s. Not only corroborc t e s them on ma t eri a l 

r cspoctn, but corroborat e s thom to the oxt ent of implica ting 

c~ch one of the accused, more particularly in r l, gcrd to 

their identification of each one of you on & picture in 

Abyssini c. , wher e you wer e trD.ined. And in addition, tho 

documonts found in the poss e ssion of accus ed No. 1 and 20 

No . 3, to which I shall r of ur prc s ontly, thGr e not e s c.r e 

tClk en of instructions given concer ni ng your mili t cry 

trc. ining tho.t you r ecoivGd . 

In addition to that, thor e ~r c infer enc es, so 

the Sta te s ays, to b e drawn from tho f eature s of the 

passports issued to you [md tho vc.ccino.ti cn c crtific c. t es. 

Accus ed No . 1 did not accomp L'.ny ac cus ed Nos . 3 t o 7 from 

South Africa . On tho evid C)nc c of o.ccus cd No.1, he l eft 

South Africc. unlc.wfully in 1961, or 1960. In any event 

he s ays thc,t h o we, s issued with r pr,ss port which ho <-, 

i dentifi ed h or e in Court . Th[~t pas sport hus r cleer stnmp <-. 

of the Consul of Ethiopia und er thu d £: t e the 7th August, 

1962, st £l:r.1ped f, t Nairobi . The s m:1O is t o b e s [,id of e ll 

30 
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the other i dentific 0tion c erda. 

The importo.ndl featur e of accus ed No . 2'a 

identificLtion c [.rd is, thr. t h e no doubt must ho.v e given 

the nuthorities the infornr. tion thc t he wes born in 

Johunnesburg, b uc[~us e so it is endors lJd . He is in f o.ct 

['. NYLlSS[., born in Nyr.sulc.nd, but h u ~,dmits thc.t h o c [~me to 

Sou th Afric o. where he r e ceived 0. document to which I sha ll 

r e f er l e. t or , to es t eblish whuthe r he w[.s r e sident in South 

Africa . I h uv o [,skod myself the que stion , although tho 

m[~tt er wc.s not inv(:s tigr t ed in evidunc e , why he should 

have said thut he w' s born in Johannesburg . It is 0. 

probnbility th8.t h e knew h e would not b e givun c. pnssport 

L S C. Nyas o. l nnd r e sidont, and therefor e e lected to say that 

h e w[.s bern in Joho.nnesburg , but how c: v e r the, t m" y b e , it 

d.ocs not re c lly mr.tt er . He..; WLS given en idcntific [,tion 

c urd, or a p c.ssport , call it LS you wish , d['.tud the 7th 

August , 1962. It too is d~to stDmpod by tho Consul of 

Ethiopi a [,t Nc.irobi, but in his c c.se it wes givun, th[~ t 

endorsement wr...s mc..de , on the 8th August , 1962 . Thc. t s eems 

10 

I 

to confirm the evidenco of the witnesses h or e , who s c.id 20 

tha t C,ccus()d No . 2 rema inod b uhind at Dar- es-SnlaD.r.1 ; thnt 

thoy proc eedud to Na irobi , where in Nairobi on the 7th 

August all their pussports were endersed by the Ethiopi~n 

Consul to [~llow them a cc e ss c.nd ontry into EthiopiD.; tho. t 

b e cnuse ono mun staye.d behind , [Lccusod No . 2 joined them, 

and in fe.ct the r e is evidenc e by J antji e.s , I think , thnt 

c. ccused No . 2 told him tha t ho cc..me up by ' plane . Thn t 

is prov ed by his own evidenc e , [, Iso the) flight dossi e r 

tha t h r... s b ean h c.ndod in hero , of his tick e..; t . 

It is c.180 r (;mc.rk[.b10 thc. t with the exc eption 30 

of 8.ccus cd No . 1 who wc.s v [J. ccinc. t ud on tho 17th Nov emb er 

nnd the. 22nd . Octob er, the othe r Lccus ed were ull glbv en 
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yoll ow ... f ev c. r inj e ction s ['.nd smell - pox v r.ccinc. tions [,t 

roughly the s ~mc time . According to tho sta t e witness e s 

they were t c.k en i n b Ltchcs for thc.t purpos e . Both of thorn 

sey thL. t Josef J c.ck i s the p e r son who took the ir picture s 

for thoir p'assports . I think it i s tho evidonc e of one of 

polic e offiCers from the Ca p e who suid thc. t h e knows Josef 

Jc.ck v~ry well &nd he knows thc t h 0 is a cc e pted as &n 

e xpert photogra phe r , or u profe ssioncl photogra phor . 

But thor e the coincidenc e docs not ond . Whon 

looking Lt the tickets given te them for their journey 10 

b o. ck to Bul o.way0 , it is Q, u.i t e clc[,r without h c.ving to 

juggle urounc1 with figur e s , the t they we r e in one group . 

Thr- t is to s o.y , the two st a t e witnesses End the soven 

a ccus e..c.l , n aking u complement of nino . Nine p ersons , 

including the.. SL.ven L.ccus ed c..nd the two Stc. t o witnesses 

were [~rrcs t ed at Bul awo.yo by 0. Mr . Ive y . They we r e e ll 

dressed in a simil[,r f c.shion, nll c o.rrying similar bags , 

end when o. s1(('d whL.rc.. thL.y h ad COLlO from , indi viduc.lly 

o.sked , they 0.11 h Ld the srune c.ccount to g ive , thc.t they 

hed come from Ln Gduc c.tionul cours e , end we..r~ on thei r 20 

Wf'.y to e i ther Po.l upye or Lob [Ltsi to visit fri end s or 

r e l o. t ive s . And I enpho.sise this f e ct b oc aus e I consider 

it of importcnc c , thr~ t c.ll nine of thOlil told him thc. t they 

were from tho Republic of South Africo. . 

In s ddition thor o is [~ lso evidenc e , of not v e ry 

strong corrobora tive form , but of some evidenti o.l vo.lue 

the. t a ccus ed No . l , when sec,rche d by Mr . Strurnphcr , h ud 

an Ethiopian coppe r coin in his posses sion , which he h c.s 

not expla ined . And No . 2 a ccused hLd en Ethia,pian dollar 

i n his poss e ssion . 

But i n [.ddi tion the r o is ovidenc e thc. t ut tho 

bor der when thuy were on their WL'.y b £c ck , the pol ice c a ught 

30 
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two of them , end endors ed the ir pass ports th['. t entry w[ s 

r e fus ed, ~nd thos e two nr e the two that J~ntji e s pointed 

out in this court. 

In c.dcli tion, to cone b~ck to tho commenc ement of 

the ir journey, ther e is evidenc e of the witnes s e s for the 

stnt e , the ovmor of the Ma r L.Lb c Hot e l, [',nd 8.1so the witness 

Kuntilc,l Ivloodli , who seys thut h e wc,s me t by two porsons 

in Juno of l es t yco.r; ·thLc t he conte ct ed D. :Mr . J D. ck Hodgson, 

a p erson who l ut c r l e ft the c oun.try for some r en son . Thom 

is a lso thv evidenc e of J e r omi uh Mofok ong , tho ownor of tho 10 

Mar[~bo Hot e l, who mentioned tha t h e s aw Bantus [,rriving 

at his h ot e l in 1962 [.nd 1963 . His evidenc o I ignore for 

tho tine b oing. But thoro is thu ovidenc e of Ess ep Amod 

Sulinnn , the ovmer of three vehicle s: two Volkswc.gon 

COIn.bis r:.n.d [~ Van. Piet Coe tz ee end his brother Ebri am 

we r o the drivers of his pirLt e t axis. 

He d e scribed how , on two occ~sions, his v ehicle s 

VlCre engaged by Walter Mexie Z,u1u to t nk e Bantus to Loba tsi . 

And h e s ays thnt his drivers drove on thc. t occ a sion end 

ug&in on the occF~ sion i n June . Thc. t is why I montioned 20 

ecrli or on the st f_ t cmont by J c.ntji s s, th&t whon the driver 

drove up to the. pole which bcrred the wcy [_ t the bound&ry , 

probr~b ly wi thin sight of the irm:1i gr c. tion offic ( s , h o WL s 

r emonstrc t ed with because he knew fron his previous 

experi enc e of driving them thcr e th:..;. t he should not h av e 

driven u S f e r ~s tha t . 

This witness a lso s uys thnt in June , 1962 Sisulu 

agci n cngugod him to t c,k o young Afric [l.ns ['. cross the borde r 

to Lob& tsi. He gt.v e substantially the s amu [', ccount of the 

drive to Lob c.tsi [ s clid the; two st a t e; witnl)ss c s . His 30 

evidenc e we s , howev e r , thnt he w~ s t ak en by Modiso to the 

Mar nb c Hot e l viThero h e picked up those people . It is 
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obvious from his l Lt e r ovidenc e thc.t h e. wc.s mistakun in 

this rogc rd, th[~ t h e thought it was the M::,r Gbe Hotel, . but 

in f nct h e Sf.ys h e did not know where the Mcrabe Hot e l WLa . 

It W[ S L double - storey house thc.t he went to c.nd h e a ssumed 

the. t to b e the Me,rube Hotel . 

He 8. lso 3["YS thc. t EbriLL1i1. d rove the one: v ("n [,.nd 

Modi so W[,S with hin . Ho WI..S riding with Pi o t Co utzce . 

He c.lso de scribed the trouble with the gon~r{tor of tho 

ven , a nd how the VCLn drov,~ b e tween the two Combis . Thoy 

r ef- ched the bard , r , enel e ll go t out . They cross ed tho bor- 1 0 

dcr through the; v " ld , [,nc1 h e said the r e;d Conbi he,d the 

luggo.gc in , c..nel the r ed Combi wc.s to d riv e through , us 

r.10diso told us . Should it be L.sk ec. whc.t the ven contained , 

it wr, s to b e sr..id the. t the v an cont[~ine d snmplc s . His 

evidenc e. of the nur.1b c r of p e opl e i s s ubst [,ntl ully the scno 

t,S thcL t of the two St ;:.: t e witnesses , to whos e evidonc o I 

have r.lrc .. £'.dy r e f l~ rrcd . 

Pi e t Coc tZ (;(; gClVC l .. vic.1 enc e of the two trips th[, t 

ho drovo the previous witness ' s - SulinlL.1.ns - v ehicle to 

Lob c.tsi conv eying Bantus thl.' r c . According to his evidenc o ; 20 

on the first occ[sion r. t the b oginning of 1962 , h o a tt endod 

u r.1( c ting whe r e Sosulu end others spoko , end h e h ar r d wh~t 

the i r plnns we r e . On the second occ[,sion , tho SI.:'r.1C occnsmn 

to which the st e t '.., wi tn(. ss c-s t es tifi ed , h e [,gain drove this 

v (:n conv cyi~g the Bc.ntu youths . How they c enc to the 

bounc1 r ry , or thc bore.k r , ;:. nel the r e the p c rsons l oft thc 

v ens ['.nel went through thc v e ld . I should Y,1Cntion th[~ t his 

evidenc e in r ugcr cl to tlJ..J trip t o Lob£.ts i , elOlJS not con-

f i rm i n ev e ry dr)tl..i l the evidence given by tho othur wi t -

Accord ing to his cvich n c e , the r L w~.s no f [~ul t to 

b e found with the v [.n ' slights , ond tho v C.n drove, ahoc.d 

30 
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all tho time . To tha t oxt ont his ovidenc o is not r oliable , 

[md I will thorefore pr- ss on, fDn (,0Ylsider the other evi

dence to which the sta t e h CL s r uf errod me 0 

Now in doing so, I h~ve to refe r cgnin to the 

docuraents found in their poss ess ion, nnd I r e f e r in pnrtic

u ..... ~,r to the doc1.ll'l1ents found in thu possession of c.ccused 

Nos . 1, 2 Lnd 3 . I am not going t o r u[~d th(;m - you know 

them - [,ccus ed No. 1 he,d c. docUl'!lont on which the r e c..r o 

c , .rt c.in ske tche s drawn a nd details givon of wha t is clearly 

mili to.ry r.1c ttors. Thc. t h[;.s be en idcntifi od n s mili t E'.. ry 10 

mnttors by stnte experts in tha t fi old. The sC.mo [" bout the 

book found in possess ion of cccus cd No. 3 c..nd ['.drni tt odly 

written in by him. Now both thos e Lccus od h ev c givon 

expl :.:mntions of those documents . No . 1 [,ccus ed s ays tha t 

h e h ad nn Ar r.lb friend up th0r c: who hnd this document a nd 

t c.ught him. :.:..b out this, end he wroto down whc..t this friond 

tcught him . No . 3 a ccus ed again s ays thc.. t thu book tha t 

h e h [, s in his poss e ssion is a verba tim copy of D. book that 

a friond of his h Ld in Deer-us-Sa laam; thc. t ho wa s intorostou 

in this copy Lnd he ri1Ld~, [.n a ccurut e notL' of ev ory dutail , 20 

including th(; nen ' s n:.:..mo nnd addr ess . Now it is so obvious 

tha t that story is L fabric a ticn tha t I cm not going to 

dwoll on it . I s c.y tha t it is a li e . The r e wes no need, 

if h o showod [en int e r us t in whut was cont o.inod in tho book , 

to wri tc out tho nume of the p orson whose book h e h 8.d in 

his poss e ssion , nnd :.:.. lso a neme of n town . 

Thoro is evidenc e v ery strongly corrobora~lng 

tho testimony of tho two stete witnoss os . Tho ono sta te 

wi tnc ss s c id thl.L t whLlt f Cl lso none a ppe ['..rs on tha t book 

Wf.S his f :':'clse n amo , LS port of their schene of trc.ining , 30 

fend I need not hc.ve mili t [ ry exports to t ell rn.e thnt 

whc.t is writt(;n in thc t book is the r e sult of v ory c c.roful 
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instructions in Bili t r.ry mE'. tt ers. The nili t c ry experts 

were able to point to v ery s nli Gnt f. spects, to demonstrate 

thnt the cvidGnc e of thG two stGt c witnessGS w~ s correct, 

thc. t they ['.tt end"d l <vc turus , [~nd were not just writing 

thing s down from Cl blu.ckb oc.rd. They heerd tha t evid enc e 

and I [.cc ept thc, t GvidGnc e , end 1:'-S I sey, the:. t confirms 

the t es timony of the two St~te witnesses . 

In [.dd i tion t he r e is the v e ry import8.nt bit of 

evidenc e of a. picture of 0. whole group of them being 

together. Tho two st~t o witnosses identifi ed ench one of 10 

the [,cCUS Gd n s menbers of thc, t group . And thc t group , as 

the pros e cutor h~g rightly ind ic nt ad , stands complet e ly 

indGpendant of cmy other lc:r ger group or o..ny other r. s socio.

tion of p eopl G. No .1 [l cCUS Gd , whose evidenc e is c,dmissible 

ngc·inst 0.11 the othe r r. ccus e.,d , irrc,spectlve of whe the r tho 

documents Iught or n i ght not b e , s ays th[i. t th~. t w: s t nk en 

of them l"S [~ group b uc uus o they wer e [,11 from South Africu. 

Yet the other f. CCUS l;l". 1Wish n o to b eli ev e., th[,t they did not 

know ono r.no thcr, exc ept th[. t N I) . 3 , 5 Lnd 7, I think, 

spoke to efLch othe r end f ound out they c cmc from tho SCJlle 20 

plcc e , but thL,. t V/ L S Lll. 

They lived in tho so.me community refugee camps. 

They tr r.v ellod on the s ame.. bus es . According to tho tickets 

tho nunburs [Lr e v ery clos e to one cnother , suggesting 

thc t they must have b een in n group. Thc, ir r ailway tickots 

bringing then to Bulawo.yo is in [, gr oup, two of thon on 

one ticke t; end the story told to ne r~bout the one h ewing 

two mon on his tickc t - nccus <vrl No.2 - sf.id thc.t, fLnd o. t 

Bulaw[LYo his fri end r an uvwy , is nonsonsc,o Tho .. group w(; r ~ 

nll i n one , end thc. t is how IV cy found thom o_ 

So ther efor e in whc,t ev e r W[;.y you t e st tho evi

d ence given by tho sta t e , [, s ~go.inst the f e ls e ovidence 

gi v en by ench on 0 of tho [.ccus l,d , they wero mnnufrlcturing 
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[~s they progressed in thei r t e stimony, it is obvious that 

the state wi tncsse;s were giving n truo E~CCOunt of whc.t 

he.ppened . The. t picture.. shows th[,t they wcru togethe;r with 

these sove..n c ccus cd , c.ppc.r cntly in quite f. happy, fri endly 

gCLthering c ccording to their testinony, /... t f. f e stivity . 

\I," 7 should thuy now come.. and givo this f a lse ovidence, and 

give it with such v~st dLt~ils? It could h[~o b een so 

sinple for then if thuy wcntud to f'bric t tlJ , to suy nll 

suven [,ccusod l e..ft South AfricE, together, lind they trc,vel-

le;d togcthur . 10 

But thc,t is not what they sny . They gavo evidenee 

which if t es t ed in the light of wht.t is shown by the 

docUl'ne..nts it is found th~t their t e..s tinony is tho truth. 

All of those D.ccused gc.ve explcncLtions of the r (;[ son why 

they l eft South Afr3lc£'" e xc ept No .1. (he said he didn 't 

have 0. p articular re(~son ~ r ec.sons which I r c j ec t r s untrue. 

I Llccept tho evidence thc. t they went LS ~n orgc.niscd group. 

Now tho other aspoct on which tho Stc. t e must 

sa+isfy tho Court is tha t they wero e ithor South African 

r os idents, or pooplu who did r eside here . All the a ccused , 20 

except No. 2 [.ccused, c. r e South Africo.n born . The officer 

who gc~ve evidonce in r egc.rcl to the issue of refe ronce books 

h as sc.tisfi cd mo that they were so born here in South Africa 

and rocoive..d the ir r ef e rence books. They h a v e themselves 

adnitted h uving be en born hure , end huving left South Africa 

without the necessary p~s sports. Therofore , in regc.ra to 

that ~spect of tho Co.so, th[. t too h~s be en proved . 

In r egard to [.ccused No .2, who hes [lsked me to 
he 

:rmke it clo c.r to hi:r:l why/should b o here , LS he is 0. Nyclsc . 

We ll, the lc,w S[ .. ys th[,t c. s he VI ' S " pe rson who w' s in , ~. - , 
South Africc. and 10ft hore to GO [Lnd tuke tro.ining outside , 

for the purposo sot out intho indictm~nt, 110 is [, 8 guilty 

30 
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o.s those who livo here:- pormc.nontly cnd G.rG domiciled hore . 

And c.go.in I sey I find it difficult to undGrsto.nd why ho 

should heve obto.inocl u p .. ssport with tho informc. tion 

givon , no cloubt by hin, th[. t is the, GviclGnco thc t wo heve , 

thet ho VlC.S born in Johunncsburg .. 

Thc;y hav e ull doniod thi:'- t they took po.rt in o.ny 

t r o.ining ~l t [ 11 . Thoy hove donied strenuously boing in 

Abyssinio. . Now doc-ling with cc.ch individunl o.ccusod: -

Accusod No . 1 wes proved to hevo obt[ined 0. 

passport entitling hiM, by an cndorsonont on his pr.ssport 10 

of the 7th August , to go to Ethiopi c. for 90 duys . Thoro 

is tho evidenc0 of the two st c. tu witnesses thc. t in f c.ct 

h(" did go , lind I accopt thr.t evidoncG u8 it is confirmed . 

Thoro is o.lso tho Qviclenco of his associ a tion with Oliver 

To.Mbu , 0. pGrson who ho.s buun proved on tho evidence to bo 

[, memb(;r of tho Afric c.n Ne.tiono.l Congre ss . And [., letter , 

Exhibit I - D, Which I shall not ro ul . It is c1[.tbd the 6th 

Fobruo.ry, 1961 , gives clo er indic[, tion thc. t he was thoro 

with 0. group of others . And ho is o.lso oxhorted by Mr . 

Trunbu to write furthGr letters [md lodge us Many compl nints 20 

o.s he likes [mel [~8 forthright o. s ho likes . Also, mention 

is mude of n purson whoso n une hus boon montioned by tho 

Stc.to witnessos . Thon on the 4th Octob~r , Exhibit l-E, 

thero is [~ letter wri tt en by To.mbu from London, clocrly 

dec.ling with the c.ccusod us [.. person who coulcl spo[.k to 

othors in [l group [mc. in tho scheMo of things . Thero is 

the docur.1ont to which I hL..vG L. lrco.dy r0fcrrtJc1 , with the 

l'!1ilitury instructions on it . His tostinony in thc. t regnrd 

is disbolievcd LS to how hc c[~no into possession . And 

cOr.1pClring tho dotuils on thr. t with the clctc,ils of o.nothor 30 

document found in c..ccuscd No . 3's poss(,ssion, o.lthough it 

night not be cvidEmCEJ cguinst No . 1 - in my view it is 
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evidenc e ~gcinst No o 1 accus ed , ~ s it is ugainst e ll of 

them, b8caus e they wer e G gr oup of pe ople with u c ommon 

desire [',nd i n c.gr eement to go Lnd undE.rtLk e this trnining -

it CLn b e s een thr. t t her o is ne ticulous (.n:.:'r e spondence or 

agreement b e tween t he on e set of not Gs [end th(; ot her on the 

de t ails with which it d8Gls . It cannot b e such c. coinci

d enc e tha t un c.r ub in the onG inst anc e ~,nd Ll stranger to 

tha t c.r [.b i n un-other i nstanc e , would h c.ve similc.r documents 

of tuiti on , hc,nd ing them t o two differ ent c ccuscd persons , 

who [er e l c. t er f ound tr £,v 6lling t oge ther in a group and 10 

arr e st ed o.t Bulcwayo . On t ho (;vidonc e h o is ther ef ore 

f ound guilty on th(; chcr JL pr ef err ed . 

Accus ed No . 2. In his ce s o thero L,r e. the s E:; 

document s t o which I hf..lv G r ef Grred c.nd thG corr ob or ation 

of the &cc omplice s Gvidonc0 . Ther o is als o the snapshots 

f ound in his pos s Gssion , i dentifi ed by the s e Sta t e wit 

nos s os in t he on l, cc.sa LS t hu li eut en ant in the Ethiopi an 

ar my who ge v e t h(;li1 d r i lling i n structi ons, and on his f a ls e 

oxpl an a ti on , sonG ncnb GI' of 1, church . His evidenc ~, in 

tha t r egc.rd is t oo childi sh to b e b eli eved . 

And i n his CD SO t oo I hav e menti oned the f actors 

of his b eing l uft b ellina , j oi ning up tho gr oup c. dc.y l a t or. 

Thc.. t is shown by t he onrlor somont of his pass port of the 

Ethi opian Consul c t Nc.irobi on t ho 8th August. On his 

v ersi on ther o wc. s no n08d f or suc h [1n ondors emcmt L. t nIl. 

Ho sugge sts thu t thc.. t endors ement W[" S II c [tnc 0e~.e.c1 II : c- o. -n

c - o- e- 1- 0- d. It s oems v ary much u. s though h e did thL. t 

c anc olle .. ti on of t he... t endor ser.lent ~ Lnd i n f e... c t , t he Stc t e 

witne s s J &ntji os i n r eply t o his own question , s ui d s o . 

His vLcc i nLt i 0n ['nd Lls o his s r1L. ll- pox inj e ct i on 30 

c oincid0 with thf. t of c.ccus ed No . 4 - c t c. quick gl ance 

I pick thc.t up - and a ls o No . 7 . On tho s ame d&t o . 
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Jant jies s[.id they went in [. group for these inj ec tions 

end vc..ccinations . I am U:erefore sl.tisfied thL.t the state 

witnesses e re t e lling me t~o truth, that he is c person 

who elsa went up to Abyssinif, c..nc1 took tho so.me tra ining" 

end th[lt trf.ining w[',s f or the purpOSGS set out in tho 

inc1ictmont. They woro [;..11 momburs of e group going to 

receive nilitc..ry training , to further tho objocts of the 

bo.nnec~ Afric['..n Legion or its mushroom o..ssocia te :r1ili t['..ry 

wing, the Umkonto 1fjoziswo . Tho dutails of tho Umkonto 

Weziswe h[,vG been described to me by one of their own 10 

countrymun , who cer-fesses thf, t he: is [',n Afric r:.n Nntionf,l 

Congress member, Solomon Nkosi. And he Iu.s [.lso nention8d 

that the purpose of h[,ving younG nen tr o.inGd we.s to fight 

the Government . HE:, h[,C. to rocrui t such nen to go und 

roceive volunt c.ry tr[.ining outsidc tho country . 

Ho [', lso knew ME-ki tini end Johnson Maki tinl [,s c 

member of tho A.N . C. Ho (h,scribod th[, t the roc-son why 

peoplE:; v'Jent outsido to tr <~in 'NCS for tho purposes of 

furthering the obje c ts of the African National Congress. 

I therefore find accused No . 2 to be proved guilty of tho 20 

crime chLrgcd . 

Doaling with No. 3 individually, I h £L vE; already 

mentioned how ho is linked up, not only by the Sta te 

witnesses, but by his own testimony in [,cknowlodging th6 

writing down of the:; ue t [,ils in this book. Clo[,rly mili t Lry 

mattors, cnd clocrly natt",rs not obtainod in tho manner 

that he suggested . And tho other requirements of the 

sec tion in regr .. rc1 to him c:r0 [, lso proved to my se. ti sfac

tion beyond ltll rE)[~son[,ble doubt ~ He is e lso found guilty 

of the crimes chc,rgod . 

Accused No.4, 5, 6 [end 7 c c.n b0 dcalt with o.s 30 

one group . The documents speak volumes Lgninst them . Thoy 

nrc seen on the photograph of the sumo group . Identified 
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by the St c. te witnesses [.s members of tho so.me group, 

v. ttond ing the s~:me trc inir>g in Ethiopic.. They r.. re found 

tr c.v e lline; in the seme bus 8s cnd the sune trcins . Joined 

in ti ckot s, [',nd , vlhL tis r:lOro significant, tr avelling in 

the SClm8 clothing , currying the seme b egs . Those , the 

witnesses scid, were iSSUGU to you before you loft Ethiopic 

o. s u metter of [l.cknowlodsoment in some wey. And when asked 

by Mr. Iv (;y , y ou 0.11 spoke in on e v oice: thut you went 

up t o Tangcmyik[. , or NYGsc:.lo.nd, to r ecs i v e schooling , [md 

tha t you were o. l~ going down to rela tiv(;s nnd friends in 10 

BechUl:ln[,lc,nd . 

Their evidonce I rej e ct as a s fo.lse [, s the 

ovidence of tho othGr accus ed t o whon I listened , who were 

r.lOSt unconvincing in their testimony. In regc. rd to then 

too , the Gvidenc e; is cloi.,r thct they Vlere o. cc opting military 

trnining outside South AfricCl , in further c.nco of tho 

purpos e s of tho Africc.n NCltionr-l Congr e ss or its [lffili utod 

b ody , the b r..nnul Umk onto Woziswo . In the circum.sto.nc e s 

thersfore, they (.r c a ls o f ound guilty c.s chL,rged . 

- 000 -
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PREVIOUS CONVICTIONS OF ACCUSED NOS. 1 TO 7 PROV~ 

AND ADM1TTED . 

NO. I ACCUSED: Nothing to say in regard to sentence. 

No. 2 ACCUSED: I am tvc sick and too old to go to 

gaolo 

NO. 3 ACCUSED: I want you to treat our case as h~nanly, 

and you must try and make sure that the 

proceedings of the case are reviewed. 

NO . 4 ACCUSED: Nothing to say in regard to sentence. 

NO . 5 ACCUSED: In considering the sentence, just to 

consider us as human being citizens . 

NO . 6 ACCUSED: r~ othing to say in regard to sentence . 

NO . 7 ACCUSED : In passing sentence over us I just ask 

Your Lordship to consider very carefully 

again the e vidence given by those two 

witne sses who were with us . 

DroR DIE BOF AAN lVlNH . TERBLANCIm: Wat is die Staat-

bepaling?-- -Die S ta[~tbepaling is dieselfde as vir hoog

verraad . Dit is vervat in Artikel 11 , Paragraaf 1 van 

die Wet . 

Watter Pa r agraaf?---Paragraaf 1 Biz soos ingevoeg 

deur dieselfde Artikol , dis weer artikel 5 van Wet 37 van 

1963 . Dis dieselfdo a s vir hoogverraad mot dien verstande 

dat behalwe waar die dodYonnis opgel~ word, die oplegging 

van gevangenisstraf vir 'n tydperk van minstens vyf jaar 

verpligtend is . Be tsy In ander straf ook opgele word 

aldan nie, en dat daar met niemand by skuldigbevinding 

van so In misryk kra gtens Artikol 342, 34-5 en 352 van 

di~ Verslagproses we t gehang word nie . Dit is dit mag 

nie opgeskort word nie. Hullo ma g nie as leegdiges be

handel word nie . 

BY THE COURT TO ACCUSED: Tell the a ccused t ha t I take 

a very serious view of their conduct . I am not concerned 

. ~ith the Political aspect at all , I am dealing with the 
" r.I . !" 
. L~\rv of the l and as I find it. The Law of the Land is there 
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for the protection of its Citizens, one and al1 9 and 

for people to conspire against the Law of the Government 

of the Land Oi: enc:i.eavour to use violent means of 

imposing t~eir will upon the existing authorities, and 

the body of the State, namely the Public, is in itself 

a very serious crime? and for People to go outside the 

Republic to und8rtake military training to achieve exactly 

that unlawful purpose, is L very serious crime. Misguided 

people these days commit serious crimes of sabotage, do 

damage to Public property, irrespective of the consequences. 

I do not propose passing sentence on them now. I would 

like to read the Section dealing with the sentence very 

carefully, so that I can tell them what it embraces, and 

I shall pass sentence at 4 0 ' clock. 

AT THIS STAGE THE COURT ADJOURNS, 

UNTIL 4 0' CLOCK. 
~~--~....;;......;;....;;;;-
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§~E N T !-I~C. ~o 

THERON, J: 

As I mentioned to you yesterday, the cr ime of 

which you have been found guilty is cU1.sidered a most serious 

crime , meriting a very severe sentence . I have considered in 

j . our case whether the appropr. i ate sentence would not be the 

death sentence . I have co~e to the conclusioD that it is not . 

The r epson I have come to that conclusion is that the evidence 

clearly shows that you people were recruited by leaders of your 

organisation . You were herded together where mass psycholoEY 

misled you , and you vlere .m i 3guided bLyour leaders, but it 

is obvious that you vlent out to desk training to return to this 

country, to do damamge to the Gecurity and the safety of 

the .:Hate . By applyirg an(l practising the knowledge you 

gained there and the military training you acquired there, 

would be dynamite to the security and safety of the otate , 

and. the safety of the public in general . For that reason your 

crim~ t hat you committed merits a very severe sentence . 

The sentence of the Court is that you shall 

~ACH be imprisoned for TvVENTY ( 20) YEARo . 

THE COURT ADJOU.d.hS . 
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n~ THE SUPREi-LE CGLJRT OF SOUTH AF'RICA 

( TRAl'l dV.hAL PRuVn\(;I.nL DIVIdIUN) 

In t he matter between: -

-ill 1'., RY .f'il.LJZlb i{o . 1 

J All-ill.::> Crl lirvl li " 2 

l'.LA '.1: T £-i.e; 1'1 J l'lAKh.tl.LIhA " 3 

]\ iliA I'i.b l.J 1.1 l'ili YnKIJO It 4 

brl.J..,l:!JJT 1\lA1GAZ II 5 

JACK hDL,UZO II 6 10 

ALFRED KHQI,ZA " 7 

APP:U1CArdd 10 

'ro THB JUDG-E PRJ:J.::iIDbf T Al.,D lT1LR bufOGRA.31b JUDGES OF Tllli 

a BGVE HONOURAB1B C0GrlT 

PET I T I u N 

;rUb PET IT I Ol~ GE' :- 20 

JACK '::~ .0Z1JL,O 

30 

3G 
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1 . YU1JR first Peti tion&r is rilll~}{Y FALJZIE, a bantu 

male at present imprisoned ut lioaben Island, C}l.PB .t'rtvVIH(;E . 

Your first 2etition:r came from ~ite and oervices, Port 

~lizabeth, Cape 2rovince, where aia faLily presently resides . 

2 . YvGrt 'second Petitioner is Jil.h.c,d GulrtuA, a 

Jantu male at prese~t i mpr isoLed at Rooben Island, Cape 

Province. Your second 2etitioner cume from 1yasaland, where 

his family prese~tly resides . 

10 

a 3antu r:u.le 8. t prescllt in;Jrisoned at Ro oben Island , Cape l~ 

Province . Your t~ird Petitioner came frorr 0ite and ~ervicea , 

l?ort Eliza betn , Cdpe Provirlce , w._ere hii~ f1.l.'!ily presently 

resides . 

4 . 

baLtu male at preaent imprisoned at Hooben I s land , Cape 

Provirlce . Your fOUl.~th Petitioner came from hiddeldrift, 

Cape 1?rov ince , -,T.tlere 11i6 farwily ~rese!ltlJ' res ides . 

20 

5 ~. Yvurl fifth Petitioner is ~ill.,~..)T llH1lI~Z , a 

Bantu ~ale at present imprisoned at Roeoen Island , C8pe 20 

Province . Your fifth Petitioner came f r om ~ew Brighton , 

Port Elizaoeth , Cape ~rovince , where his fa~ily presently 

rcsi<ies . 

6 . YOUli. sixth Petit ion8r i s JACK hDi,ULoV , a E&nhl 

male at lrGSCi.t iJ'Il. pri ·~onEd ·J. t RO,;b<jIl I::;laHG. , Cape Province . 

Your sixth Petitioner co..~e i rOll! l\evr Erig:lton, Port 

.Dliz8 beth , Cdpe ircvine-e, vTrlere hi" f3. .. ily preselltly resiue e;· . 

30 

7 . Yl.J'Grt 36ventl1 1?eti tioner is .L'l.l.JJ:.rtBD r.....1U~~;,.J1·1., a 

Bantu male at present imJri~oned at R00ben 13land, C~pe 3(: 

Province . 
- YODR --I 
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Your seventh Petitioner came from l\Jew Brighton , Port 

Elizabeth, Cape Province , where his family presently resides . 

8 . On the 23rd Jeptember 1963, your Petitioners 

were jointly charged in the Boove rtonourable Court before 

tae rlonourable hr . Jua tice Tjeron, with the offence of 

contravening 0ection ll(b) tel' of Act No . 44 of 1950,as 

amended , the allegations against them oeing that : -

"Being persons wLo are or were resid.ent in the 

Hepuolic , and durinb the period 27th July 1962 10 

to 18th Ja~uary 1963, ana at Da-bra-zid, 

Bthiopia , a place outside the depublic , and 

within the juri3jiction of the Transvaal 

Provincial Division of the 0uprerri8 Court of 

00Ut~ Africa in terms of Jection 12 (6) (b) of 

Act 44 of 1950 did ~ron[fully and unlawfully 

und er go tro..inin[:. of a rr.ili tary nature, 'which 

could be of use in furta8rin~ the achievement 

Ie 

of the oojects of tn8 African J)Jational 00n6re88 , 

9. 

an organis~tion wnich has been declared to be 

an unluwful organisa t j.on under the Unlawful 

OrgaLizations Act , 1960 (Act 1"10 . 34 of 1960) ~ 

r.r1b tridl continued for a nWIll)er or days ana. 

on the 3Uth ueptember 1963 , the said Judge found all your 

£etitioners guilty of the said charge . On the 1st day of 

Octo ·"er 1963 , each of your Petitioners wc...s sentenced to 

serve a period of imprisonment of tvrenty years . 

10 . YOUR Petitioner~ fa~led to make any a~plic aticn 

20 

for leave to appeal against their convictions and senteLces 30 

.. rithin the time limit s pr eJcribed, and jour Petition,ers 3(. 

nO"l'T seek to obtain cor..dor..ation of their fai::.ure to do so 

- TUmOUoLY-- / 
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timeously, and are "desirous of applying for leave to bring 

t he application set out in the Notice of Application which 

is hereunto annexed [Larked "A". 

11. YUuri Petitioners were unrepresente~ at the 

trial, aad as will ue nore fully set out below ~avb been in 

cU3tody since the 26th J~~uary 1963 wnsn they were arrested 

8t J.3ulawayo , ;:)outhcrn Rl~odesia, snd thereafter h.lnj;:Jc:l over 

to the .::3outh African }loli ,-, e at .Beit Brid~e on t:lc.. 28th 

January after beinG orou~ht to the rtepublic . 

They were kept in custody at variou~ police 

cells at Pretoria, and on tfle 1st Jnd 2nd a pril 1963, th5y 

were all c11ctrged in the Regional Court .Pretoria in terns of 

0ection 2 of act No. 34 of 1955 y,Ti th leavint; the Repu~Jl ic 

without being in possession of valid passports or permits . 

~ll your Petitioners, with the exception of 

the second Eeti tio_fts.r, were conv icted in the .L1.egional court, ---
and they were each sentenced to a period of imprisonment of 

10 

lCJ 

two years . They have remained in custody ever since ti1.at 20 

Your second Petitioner, although he was found not 

guilty and discharged , was immedia~ely re-arrested , ond has. 20 

also been in cut3tody since t~at da te. 

12 . YLJDR Petitioners y,lfJ.re :.lsked vlhether tile} 

wished to write letters home to their parents :.lnd fa~ilies 

and they all elected. to do sc . None of tile C2 have , 1 o'/,ever , 

received &l1y replies t"lereto , and ;y our Peti tionl~, rs have 

not been able to ascertain whether any of the letters in 

fact reached their intended destino.tions . lin tb.e contr8.rY9 

it appears that a certain letter Viri tter! by your first 

Petitioner on tne 12th AU~u8t 1963 was never despatched by 

tl:.e per,:>on to whcm it was handed , "arrant l!fficer JtrwLpher, 

- BUT --I 

30 
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out \WS retained oy him and WciS produced 8.8 an exhi oi t during 

the above trial (BXhL)i t 1 - 1..) as proof of the handwriting 

of your :F i r.st Peti tiorier . Your first Petitioner ;,IQuld 

poir:t out tna t t~~i3 12t~er T-as Viri v ten b: 11im at tne 

invitation of t~e said 'IJarrant Officer utrumpher . To the 

best of Jour Petitioners kr...owledoe [tnd oelief none of their 

famil i es ever h~Qrd from t hem at a~y staGe ) r ior to the 

auovementioned trial which commenced on the 23rd jeptember 

1963 , and were therefore una(;le to make any arrangements in 

regar d t o their defences . 

13 . On the 3rd clepte~ber 1963 , your'?etitioners 

Ivere brought oefo!'e a fiIagL.,'trate ' s Cou:::,t il1 Pretori:l p on 

which day an Indictment dated tliJ 29th AU~u8t 1963 were 

sE;rved upon them in terI'ls of whicll they ~H:re ch:lrged as :Jet 

out in paragraph 8 above , ::::tnCl t.C1e r'Tagistrate reminded the 

matter for t rial in the 0upreme Court on trw 23rd jeptembtJr 

1963 . This was t~e fir~t notification wnich your Petitioners 

received of tue fac t that they were to be tried on such a 

chdr6e and of the ~dt6 of tri~l. 

The IVlagistrate was ue.ked by your 1?eti tioners 

to arran6e f or lawyers t o represel1t them, and he directed the 

rna tter t o De br ought t o the a tte~_ t ion of the Pr i[30ner13 

Frieud wr~o t ook tne name of your f irst Peti t ioner , ano. vlho 

was r equested to telephone attorney Joel Carlson of 

JOhannesburg . 

14 . w&l\j Jour Petitioners returned to gaol on that 

day tl:eJ asked permi'3sion to write to ot:t1er lawYETs p and 

were given permi.sion to write ~J follows :-

1st kotitiongr to Ja~es idfitor and Partners 

2nd , 3rd aaC 4th PGtitioners to G . ~ . }itje . 

5th Petitioner to ::.ttorney :LuKhale 

7th PetitioD'_r to i\. . i • • .3hoolia·. 

10 

20 

30 
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Your second l'eti tioner wrote a letter to ni.3 faL.ily in 

Nyasaland . l~otwi thstandin; t:lat the reque3t for legal 

repres entation was mG-d.e t~'lrou[ll the Prison3rs Friend :lnd the 

abovementioned letter.3 were written to t~e ;lbovementioned 

ct t torlleys, your Peti tioHers received no reI l iee 1,lhn tooever 

t h(;re to 3.nd were not visited in prison by any leral 

repr esentu ti ve itT :1:... tsocver . 

Your Petition~r8 woul~ resgectfully poiDt out , 

that Clpart from tu,dng the abovementicned :Jtel)S to obtain 10 

repre3enta tion, t uey were not in a pO.3i tion to t ake any ot~le r 

or further 6teps in this r egard since tney were kept in J0 

s01itary confinement in priaon , were not vi3ited oy any 

family , (none of wi:10m in any event resided in t hE'; Tran..:.>vaal) 

or friends , o.nd had no funds availaolc te them vii th vl I1:1.( h to 

provide for their defenc es . Yeur ~etitioncrs were unoer 

the firm belief t nut the letters written by tne~ would ~eet 

with some re oponse f ram onn or other of t he pe r.3on~ to whom 

they were add.ressed, :.mc il1 pc 1."ticu.18r tha t the :Jefer..ce and 

Aid Fund would be able to proviJ8 for their defe.lees . 20 

15 . \'hi.M~ your .2et i tioners W'?:re brou·~t to Couet 

on the 23rd .3epte:nlJe r 1903 , t L18re was nei t:.'3r an attorney 2(\ 

nor any Counsel present to reprGsent any of t .. em and "they did 

not consider that the~ were t~eillselve6 sufficiently cJpable 

or preparea to conduct their OWL defences • 

16. .tiT t Ile commencerr:c:1t of tIle proceec:incs the 

Procecutor addrevsed the Court ana. requested the l~.}r.18d 

Judbe to d.irect t nat the trial be held ueLliLd cl.ot3Gd Cioors 30 

in terms of ~ection 156 (4) of tncl Cri~inal ~roccdure ~ct . 

He advanced certain re~6on3 f or t~is a:pl i c~tion , and t h e 

l '_arned Ju:.... ~· e aft er ~!.,-.8.r:n_ i1i[' submi si ans C1sked your 
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Petitioners whether t hey had any objections to such a 

procedure oeing adopted . YQur fir8t, tnird, fourth and 

seventh Petitioners oojected to t .. 1C trial ueing heard behind 

closed doors, your fifth and sixth Petitioners did not wish 

in that regard, and your second Petitioner left the matter 

i n the hands of t r.e Court . The l earned Judge, thereupon 

allowed the appl i ation in the followinb t erms :-

"I am sa tic:fied tl1:::l t if t :1is ma t ter wc:re to 10 

be tried ir:. open Court as ordinar}' criminal 

cases are done , t~13re is r .. ot only t.rle li:-celi- ... l, 

hood :Jut a very stronG prol)Qbility that the 

interests of t '1'3 .3tate vvoul d Le ha rm ed . 

The inter-Jots of t he. individu:.:tl are ::.lUuservient 

to tne interdts of tne State w~ich is 

paramou.nt . In the circUffi t1 to.nces I order 

that t h i ~ trial be he ld. in cemera ': 

17. Trili question of your Petition2rs l0Gal 

representation t.en arose for consideration, and your 20 

Petitioners were i nformed tn~t none of t he person3 to whom r ....... , 
LV 

t hey had written or vii th whom t he . Prisonors Friend had 

cocmunicated were able or prepctred to undertake the defence 

on their behalf. These fac t s were placed before the said 

Judge , who after considering t he matter directed that t he 

trial pro ceed forthwith, anj Called upon your Petltioners 

to pl ead . .de directed t~'le .t<.o[i J trar , !1.Qi,/Gver, to corrl!lunicLl te 

Vii th .tl.ttorneys Pit je and Bhoolia and .J.lso \-li th the Defenco 

and Aid Fund iii order Cl(j':-tin to 3:JC ;rt2in whc::ther F.lrrange'::-.!3nt3 30 

coulc be mo.Qe for their deien-cG , '1ml :3tated t hat if ,juch 

persona were pre .fIu.red to un") erthke the defG[lc(J t ney ~lould 30 

be allovl8d to LJ.8.ke :.l.rr&l\..,e;['onts and Counsel, when appointed , 
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would be given certain ccnbi~erut~on s~ould he apply 

for any such condiderdtion . 

18 . YOUR Petitioners w~re c~llod upon to pledd to 

tne chc.rGe , but your first y<.;ti tioncr elated not to plead , 

and a flea of not guilty was tasn 8utered . Your aecond 

Petitioner a130 elected not to ple~d, out when told by the 

learned Juige tlillt he was oompelled to ple~d , he pleaded not 

guilty . Pleas of not guilty were ertered on benalf of your 

third and fourth Petitioners , and in respect of your fifth 

and sixt h Petitioners , who elected not to.plead before legal 10 

advice had been t2.Ken , l.Jleas of not guilty "were elltered . Your 

3event h Petitioner did not Yli3.r~ to 'plead until he had 

obtained legal 2ldv ice , out after an exchange oetv;eeE 11imself 

and the learned Judge , the latter s~ated that the question of 

w.leth8r the cnse ,1':3 to rrcc:eed tl1en or bu postponed vJ8.S 8 

matter for hi~3 di:.::;c;ret::"on u:ld tl~J. t your seV2n th Peti ti ongr 

should not query the l~w . The lea rned Jud~e however stated , 

that it s88l!led to :lim that your 0dvu:th Petitioner was 

endeavourinG to delay ths jJrOCeedL:l€s . In tne circu:::.::;tances 

~e would Lot near t~e~ any furtner on the qU8~t'on of 20 

represent3.tion and accordingly entered a plea of not Guilty 

in re;::,pect of your seventh Petitioner . 

19 . A.FTbR t he luncneon adjourn.r:ent on th t day , 

your Petitioners 'were irdorm.ed by the said JuJGe , who had 

apparently Deall .so informed by the .r:tegistrar , t.l:l...lt tile 

Defence and Aid ~und had been contac~ed and wore not prepared 

to hand.le the matter , attornGY Pit,je was not 'prE:.p:lrGd to 

appear at ~mch short notice , Clnd attorney Bhoo1ia had given 

a similar reply . In the ci rcu~stances the trial proceeded , 
30 

but the said. Judge stated t.Ll t shot:ld J"our Peti ticn)rs :)t 

a later st~ge oe able to ~ake tho necessary arran~emerts for 
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their defence 9 he would re-consider the po~ition . ~t 

the end of the daJ3 hearing your Petitioners "Tere also 

informed t11at attorney Carlson WaS not j,Jrepared to und;'rtake 

their defence . 

20 . Yuu.H Peti tiol1ers in t::l.Gse circumstances were 

unable to tat\:e any furt.l1E::r stops to arran;e for 3. ciefence . 

The trial thus proceeded with your Petitioners being un-

represented and continued unti: the 1st uctooer 1963 during 

which period the ;;)tc.te lee the evidence of twenty-four 10 

witnesses and all the accuaed pave evidenco in tueir defence . 

The record of the evidence runs into 299 paGes <.l.nd the 

JudgmeLt into 22 pages b.nd t>'re WllS, in dddi tion , a 

considera ole num~)er of docmnentary eXl'lioi ts admitted in 

evidencG . 

.n.l." 'J: .... B. your ~eti tioners had 08en convicted , 

three of them (namely the D~cond.9 fourth and fifth Petitioners) 

wrote letters dated the 4th October 1963 to attorney Pitje . 

Copies of the Gaid letters 2re hereunto annexed rr.ar!~ed "B" 

and "c" respectively . Your ~etitioners have been advised 

that in response to t;ese letters the said Attorney Pitje , 

who was wlable or unprepared to act in the matter , handed 

the letters to the Defence and hid Fund ~vhich organisation 

had , as already mentioned previously , declined to act in the 

matter . Your PetitioEf'rs <:Lre now informed that the CODliIlittee 

of the said Defence and .tl.id Fl'nd gave the rna tte~ its c··)reful 

considero.tion, ro-considered its previous decision , aLd 

agreed to assist your l'l;titioners in regard to the question 

The sc.id Fund on th8 21st lJctober 1963 in-

structed attorney J . Joffe to obtain a copy of the rocord , 

to intervlew- your Peti tionsrs in order to ottain stater.lents , 

- luD--/ 

20 
20 
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and to consider the question of proceeding vTith an appeal 

against the convictions and sentences . 

22 . As will npp8~r more fully from the Affidavit 

of the said dttorney Joffe annexed hereto marked "D" , he 

iIr.JJledia tely ir..structed llL3 Pr8t ori...1 Co rros ilond ent to (; otain 

a copy of the record of th(~ tri'-l, Elrod ,'ld':; ulivL3c·d oy the 

said corresponlhmt t _ut tIle Jiecistrar reC]uired to know the 

reason for Which tho Gelid reccrd vms required . Un t.le 

following daj the said Joffe wrote a letter to the Registrar , 

a copy of which id annexed to Dis Affidavit, requesting 10 

perffiission to obtuin 8i~nt of the record , and he was 

advised the followinC day thDt it would be pern!.i.sible for 

him to o;)tain a copy of tile record . He thereupon comr::unicated 

ivi t:l tIle shorth,Hld writer <.And ordered thE; record as 8. 

matter of ur€cncy . 

The first portion of the record was received 

by him on the L;t hovember 19G3, 2nd thereafter during 

November , a second portion of the record was furnis~6d to 

him . The remaining portion of the record was , however , 

received by him only on t~u 3rd December 1963, but none of , 20 

the documentary 8xhioits wore furnished and he h:::8 not to 

date received t~em . 

On the 4th Nove~ber 1963 the aaid atto~ney 

Joffe consulted with your Petition8rs fo r t .. e firdt ttme, 

and your Petitioners woul~ respectfully point out, t~~t this 

was the first occasion on w~ich they had consulted wit~ a 

leg&l represent~tive since the date on which the Indictment 

was served on them . lit this stage it ','las ctlrcady too 

late for your Petition~rs to make an application for leave 30 

to appeal, or for les.vc to reserve a.ny questions of 18.1-1 , 

more than fourteen da".-s having elapsed fro~ the date on 

whicn tney were ccnvictud and sentenced . 

- l'l.0 ---I 
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As appears from t~lC two letters being annexures "B" '3.nd 

"c" nereto , it is cloa.r thB t your Peti tion~:;,rs wore at all 

times anxious that the procuedings should in somo manner 

be reviewed, but your Petitioners were naturally ignorant 

of the exact procedure to De followed, tnc legal intricacies 

tl1creof, and the time limits vlhicn applied . The fJ.ct that 

no applic::8. tion h:=...d until that " tage bee!1- brought before the 

Court was certainly no fault of your Petition~rs . 

23 . Your Petitioners' said attorney , hr . J .Joffe , 

Wi:J..S only instructed oy the Defence and Aid li'und after the 

time limits for l10ting an Stppeal and for the resorvation 

of questions of law had already elapsed, but your Petitioners 

respectfully SUbmit , tll&t havint~ received ilis instrl:ctions 

he acted as expedi tiou.sly CiS possible in obtaining a copy 

of the r ecord , a btaini£lg .stg, temcrJ.ts from your .t>E=;ti tioners , 

and in takinC' the neCeDGary steps to make the necessary 

application for condon.Jtion wLicl"l if) .1 0 1ti bcine sour,nt i11 

this Petition . 

10 

.., ., 

Your Petitloners dre advised, and it will appear 20 

from t i1e ~~ffidavit of tne said Joffe, t:13.t on the 5th Decemuer 2( 

1963 the said Joffc instructed Counsel with a copy of the 

record to consider the question of an application for 

condonation. 

24 . Your Petitioners however, sub;::.it, t:L.t in 

bringing this application for condonation , their 

representatives lav e acted expeditiously as was reasonably 

pOGsiole in t he circumstances , having re6ard p~rt~cularly 

to the length of tne record and the fact t~~t it was only 

pOSSible to comme~1ce I'Jerk thereon after thr3 3rd Dec<.3mbcr 

1963. 

- 25 ---I 
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250 YuUR Petitioners suon:it that the failure to 

make thE- application lor leave to appchl s.nd leave to 

reserve ques t.ion.::: of l::'\,T wi thin tilE:; time limits prescr":" oed 

was not occasioned throu€;h any fuul t of thGirs, and t'ley 

submit further tllut t~eir r~~hts in regard to th~ said 

applicatio~s S!.10Uld r~ot , in t_1C circumstances , bE' allov18d 

to be prejudiced. 

26,! Y01a Petitionfrl m~ke t~e following 

submission.3 in r 'gurd to t~lG rrieri ts of t'i1.8 81)plica tion for 10 

leave to a[!p8,~1 3.Ild to r8SerVG question., of law, o.s set 

out in :h~ ~otice of ~~plic~tion oc.ine; ar...r..8xure " " .. ~ 

27 . A SnGci~l Questions of law redsrved :-

It i.:; 8uoJlitted that the en8.ctrr.ent of 

hereto • 

retrospective pe~::l lSbislation of so drastic a nature as 

Section ll(b) tel' of Act ~o . 44 of 1950 which was enacted in 

Jection 5 of ~l.ct 1.0 . 37 of 1963 , represents u radical 

depart ure from t~e ordin~ry and usual principlGs of our 

criminal law and that the logislature should , therefore, 

if it intended the legisla.tion to VJ.8ve retrospE;;ctive effect 

have enacted it in th8 clear'~:::t )0<30i tlo ter:_s . It is 

submitted tha t tllis .3ect.ion i s arr.oiguous 2nd is not clearly 

retrospective since it is not Gxplicitly stated that it is 

to De retrospective in. itd effect , but sim~Jly t_.at " l....t 

uncert::lin :.ts to -w:'18tner thif3 ffie;::.:J.!lS t:le commenCe;:l8nt of the 

Princi:tJc:...l ,hCt Ow . 44 of 1950) v-1Llich came into operation on 

the 25 trl June 1950 or the u:nending Act l~o . 37 of 1963 . It 

jiLsubr:..itted tUutiliu,tEe liOlt of the umoiguity which exists 

o..~~d t he pres~.ption cle::ainut retroo}lectivi ty, the I t:-_H'ned 

Judc.:e s::~culd have held t.!:ltit t~le allec.:-ed COUCiuct of your 

- ~ .... Tli~u~~rtd--/ 
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Petition~rs was not covered by the said uection ll(b) ter . 

In fact , at no stag~ in hiG Judgment, did the learned Judge 

even con:3ider the po[;sl.bility tho t thi;.:; iJect':"on milnt not 

be retrospective In its ope.:'ati.on~ 

(ii) dection l~1-LQl : 

Your Petitioners suonit t' at t~e mea~ing of 

bection 12(6) (b) of dCt ~0 . 44 of 1950 , w~ich w~s relied 

upon by the iJtate in order to estaulish tDe jurisdiction of 

t he above honouraule Court to try your Pet~tioncrs is not 

clear , anci tnqt a reasonable douot existed ns to Whether the 10 

above Honour301e Court in f~ct hod juriadiction. In this 

regard your Petitionprs daj that the words :-

" :..1.130 :ott c;;.r..y pl...ice '.-There the accused 

happen3 to De " 

in the said uoction ::...re vD-t,ue :1l1d uncurtain in their meaning , 

:.lnd have rLglrd to t:H: .. f':tct that ,yc·ur Petitionors wore all 

arrested outside tho jurL"3ciiction of the auove .t1onouruble 

Court , and in fLct outaide the Republic of boutn Africa and 

brought into t'le jurL;di~tion 0: the above .donouraole Court 20 

in custody 2nd aga.inst t~-:.;:;Lr {fill , it is uncert_>in E.S to 

vThether the above lionourable Court had jurisdiction to try 

your Petitioners . 

B. ;jentence 

Your .2eti tioners respectfully sa", tl.U t a 

sentence of twenty ye...trs each in addition to the previous 

sen tence of tvlO ynars each passed on all of them ( with the 

exception of ~'our second peti tion:Jr), is a Grossly excessi VG 30 

and unrGasonaole se.'"ltei_ce noti,-/lt:1.3tur.ding thnt tile learned 

Judge found that th~ safety a.nd the security of the 3tate 

w01...~ld lnve been tnrel-' t.:mcd l)y the allegod propoced conduct 

of your Petition0rs . 
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Your Petitioners would respectfully refer 

the above Honourable Court to the fact, that the Regional 

Magistrate in imposing a s8ntence of two years imprisonment 

on them (with the excepticn of jour aecond Petitioner) on 

the 2r..d i'ipril 1963 , felt oblibU1 to impose the m::'lximum 

sentence of t",w years impri8orunt::nt for the::. t offence for the 

ver:;' same relsons '/iTlicl'l lJJOti v~ .. t'Jd tILo learned Jud.ge to impo.Je 

a sentence of twenty Yo1:lrs impriuonment . 

~eference was m3da during the cour8e of the 

trial in the above Bonouruble Court to the tridls of your 10 

Petition~r3 whicn was held in the aegion~l Court in ~pril 

1963 and to the sentodces imposed upon your Peti t'::'oners (vii th 

the exception of the second Potitioner ) in that Court , and 

for t hic reason your Petitioners submit that tne} are entitled 

to refer the above dono~raole Court to the Judgment of the 

said l-{egional bugistrate in pas::;ing the said sentences of 

two years imprisonmc;Dt , s.. copy of which Jud€:ment is hereunto 

annexed marked "E". Your Fetitionc;rs subrr.it thnt the above 

Honour able Court in impof~infS a sentellce of twenty years 

impribonment srlOuld ~Cl~l.Ve 11<:1.:1 n~""1.rd to the previous scnte l ce 20 

imposed on your Patitioners (witl1 the exception of thE; second 

Petitionor ), but that it f~iled to do so . 

Your PE;titioners would further point out that 

t he sentences imposed on them by the above rtonourable Court 

was excessive ;T.ore particularly , in that , '-it the time a t 

widch the alle6ed conduct took pl<:.ce such conduct did not 

constitute an offence , but thut it was only made an offence 

by subsequent legislation w~ich purported to be retrospective 

in its operation , al~ your Petitioners therefore submit , 

that in so far as an assessment of their criminal 30 

responsibility io concern.ed , the fact that their alleged 

- CG.L.DUGT ---I 
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conduct did not constitute an offence at the time it was 

carried out is a relevant and material factor which the 

learned Judge should have t....tkcn. into lJo!1sideration when 

imposinb 3ent~nc8 . 

The position of = our second ~etitionor is 

different fromcthat of your other six PetitionErs in so far 

as your second Petitioner is fro~ Nyasaland, having been 

born there, and is r:ot a South .H.frican . The onus rested on 10 

the State to prove beyond re~sollable douot that your second J~ ' 

Petitioner was or hqd b0en resident in jouth Africa . In 

your socond Petitioner ' s submiBsion , the State failed to 

establish more thul1 that your second Petitionar had been in 

South ~frica and h~d 3ttempted to obtain permi~sion to 

remain and work in South .L-1.frica, but t i.la t he had been 

unsuccessful in nis c:.ttempts to obtain SUC:l permission . In 

this regard your second Petitioner respectfully refers to 

the following evidence : -

(a) The witnes J G. d . NI~UduUDT wnich appears 

from line 10, page 33 of the record to 

line 20 of page 35 of the record w~ich 

portion of the record your second Petitioner 

annexes hereto l21arked ":B~ ". 

( b ) The eviience of F . E . 8lYlITH wbich a})pe"'lrs 

froLl pd...;es 243 to 246 of the record, w"~ich 

portion of the record your PatitioLJr 

annE.:X83 h 0 roto D.:lrked "G" a 

(c) The evidence of your 3econd Petitioner 

him8elf , and in p_trticular :- 30 

Page 225 , lines 21 - 31 

" 22~ , lines 1 -12 and 21 - 32 

" 227 , lines 1 - 19 

- Pil.G.t:.i 230 -1-
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Po.ge 230 , lines 24 - 27 

" 231 , lines 31 and 32 

" 235 , -':"i1'1es 1 8 

" 237 , lire 10 16 -
" 243 , lines 1 7 -

Your second Petit~oner Further sUDcits that 

even if it is held tLut the dtute est .... blLwed tint 110 did 

at somo tine work in t~e rlepuolic, it h~s not establi3hed 

that he was rE::sident vd thin the .tlelmblic :...s required by 

08ction ll(b) ter . Your Petitioner further subIliits that 10 

the said learned Judge in dealin~ with this question failed 

to give full and proper consideration to the question of 

your second Petitioner ' ;3 resic.:.ence in t~le rlepubl i c , and 

that a reasona.)le prospect exists that an .Appeal Cour t 

might hold that the jt~te had not establis~ed the necessar y 

residence qualificEltion on the pClrt of your second Petit i cner 

sufficient to obtain 9. cO.lviction agains t ~lim in terms of 

the said Section . Your P'3titioner annexeo hereto marked "I" 

the relevant cxtracts fruill ti-]e learned Judee ' s Judgment 20 

appearing on paCds 12 , 13 al~ 19 thereof . 

28 . IN order to --t.void unneC8b3:1ry delay and 

unnecc)3;;:lar~T expense , your P0t i tionero wouln ro.J pE,ctfully 

reques t tnc aoave honouI';;.ble Court , should it be dispoded 

to grant condonation ad prayed for in this Petition , to 

h<.::ar argument on the 8}plic...:..tion for It";J.vf; to .B.ppe:J.l ond 

for le::we to reSdrve qucatlon.:; of l.:.tw , at tile sace time us 

hearin6 tnis applicution . 

,1,J.W ... UtUJ.i..l::l your Petitioners numbly pray tl1a t 

it may pleuse 1;1 e above 1-10nouraole Court to brant an Order:- 30 

(a ) Condanin~ the late ;:latin£; bJ them of an 

11. ·'plic~tion for leave to Appeal and for 

- L":'HVE :j 
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Leave to rteserve ~u8stions of Law in t he 

terms &nd on the b2sis set out in alillexure 

"A" to this Petition; 

( b) 1!"or leuve to fUe a Hotice of Applic:: tion 

in t J.1G fOrID S2t out i n the said ar:.nexure 

" 11." to this Petition; 

(c) Otner or alternative relief ; 

PRhY . 

TO : Trill iillGL3TRAR 

OF 'hill ABUIJE 

(Jgnd) IVLATT~llivh:i f·LAKfu • .LHV!. 
rr.c"lIiill P.c,f ITIONhR 

( S gnd ) _--=.:1\l.li=:.;A::.;;v'I:.::.8::.:1;=L:....:.MA.::':.:1:;.:~h::.:-' h..,;.;. I:;,;u:;.;' 0=--::-_ 
FGURTH P.LJTITIOi~.LR 

(8gnd ) _ b.H.lu.lu'r l\'U-\.LGliZ 
FIFTri PbTITION~R 

( .jgnd ) ___ J_.LI.~CK NDZU60 
JIATH~P-~~T~I~T'~I~O~N~J~R---

( 8gnd ) _~A=hll;:.-'Mll.J_Ui-_U"'"" I ..... J Z .... 4 ___ _ 

CiBV l:i.1..Trt £LTI'l'Iul~.J.!jR 

BBFUHE hE : ( ;:>gnd ) ,..;.? ____ _ 

ATTCill~BY , CAr..t;; • 

10 

20 

20 

30 

30 
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JTlil P 10 CE .. T 

I , the undersigned , 

do hereby make o ~th and s ay :-

1 . 

2 . 

TrlliT I lim the first Yetitioner in this 

matter . 

Tru~T I have read the aforegoing 

Petition and annexurcs , and the f~cts 

10 

therein are wi thin my knov,T1edge and to 10 

the best of my knowledge and belief 

true pnd correct . 

Th ") deponent h'3.s a cknow1ed t; ed th'.l t he knovlS and und er s t :..:tnds 

t b.) conte.cts of this Affidavit . 20 

Th-J 0 0IGNED lil,D 0iVU.Rl~ Tu 1l.T RU.d.3El\ I,j.w.:m ON Tii.I0 'IdE 

27 _Irl DAY UF D.c,C.b,h3.8R 1963 , B.bFu.t{b l~lE 

(Sgnd) ? 

Cur·!lvlIJdlm~ .tjR OJ!' O~~THS 

hT TU..i.tN EY , G.APE . 

20 

30 

30 
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I , the wla.ersigned , 

do hereoy make oath and say :-

1 . 

2 . 

T~bT I am tho second PJtitioner in 

tclis ffi';ttter . 

THhT I have re::..d the aforogoing 

Peti tion ancl annexures , '.lnd the L:l.cts 

thorein are within my knowledge and to 

the best of my knowledge and oelief 

true ~nd correct . 

The deponent has acknO'.'lledged that he knows end understands 

t he contents of tnis Affidavit . 

THUS bIGNED AhD 6iVGlli~ 'ro AT RO.BBBl I0L.B..l~D ON 'T.dI:::; THE 

27TH DAY OF DECEHnBR 1963 , BiFuRE IvIE : 

( Sgr~d ) ? 

CONl\lLj0IOHbR OF GArd.::3 

AT'rCRNEY , CAPE . 

10 

10 

20 

20 

30 
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10 CEi~T 8T.b.MP 

V.l.:.d.liYING AiFIDAVIT 

I, the undersigned, 

do hereby m~ke oath and say :-

1 . 

2 . 

Tl:i1;,'r I am the t ~lird Petitioner in this 

m8.tter . 

TdAT I have read the aforegoing 

Petition and. annexure8 , and the f:J.cts 

therein are within ~y knowledge and 

to the best of my knowledge and belief 

true ~nd correct . 

The deponent hus acknowl~· dged tb.nt he knows and understands 

the contents of this Affid~vit . 

ThUd dIGNbD iJ.~D swum" TU AT ..8.0.JBE1~ I.::HLI1.1\D ON Tdld THE 

27TH D.i1.Y OF D.2JC:Dl'li:l.J:m 1963 , B.c;POILD hE: 

(Sgnd ) ? 

COJYIMI.::i0IUl~bR OF OATHS 

.tl.TTORl~EY , CAfE . 

10 

10 

20 

20 

130 

30 
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10 CEJ.~T 8TMd) 

I, the undGrsigned, 

do hereby make oath and Gay : -

1 . 

2 . 

T}~~ I am the fourth Petitioner in 

t11is mil. tter . 

TtirtT I have read the ~forcgoing Petition 

:tnd 'Innexurof3, ':l.nc'J the fscts therein 

3re wit~in my knowledge 2nd to the best 

of my knowledge alid belicf true and 

correct . 

The deponent has acknowledged that he kr.o~'ls and understand3 

the contents of this ~ffidavit . 

TiIDu SlGNl.!.;D .hllJD .::lWUR11J Tu AT RUDB~N IJlu:il.,D OI~ TILIG 'rJ:iE 

27TB Di Y U~' DEUEJYLj~R 1963 , BiJ.l!'O.t{.B lJilJ : 

(Sgnd) ? 

COIViVIIJSIOhER OF OliTdS 

.ATTCR:~EY , CllPE . 

10 

Ju 

20 

20 

30 

3v 
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10 CE1'iT STJJVIP 

V.l::JRIFYI.NG ii.FFIDAVIT 

I, the undersigned , 

do here'oy make oatu C:i.nd say :-

1. 

2. 

TriliT I am the fifth Petitioner in t nis 

matter . 

TrlaT I Dave r ead tDe aforegoing Petition 

and annexures , and the facts t here in 

are within my knowledge and to the best 

of fLy knOldedge and belief true and 

correct . 

( Sgnd ) ERl~E J T NALG AZ 

The deponent hds 8.clmOVI18d::.;ed trnt he knOl'ls and understands 

the contents of thiG Affid~vit. 

THUd SIGN.c.D .tl..1D ,;:3\J()RN TU llT Ru.8i3El\ IuLA.:ND ON TrlI6 THE 

27TH DAY OI<' DBCEk3ER 1963, B~FOn.E hE: 

-LSgnd) ? 

CutJ·lI..)uIOl~iJR OF 01~TdS 

.H.'l'TORNEY , CAPB . 

10 

20 

2() 

30 

30 
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V.c,.iHFYING aij:l'IDhVIT 

I, the undersigned, 

do here by make oath and sa~T :-

1. 

2 . 

TrlAT I F~ the sixth Petition~r in this 

matter . 

THAT I h~ve read the aforegoing Petition 

and 8.r.rlcxurcs , and tho filcts therein 

are within my knodlGdg8 und to the best 

10 

of my knowledge and beli8f true and correct . 

( Sgnd ) JACK NDZUZO 

The deponent has acknovlledged that he knO\'lS and understands 20 

the contents of t his l~ffic1avi t . 

20 

( 3gnd) ? 

COhNI.)~IlJNJJR OF ObTJS 

aTTORlJBY , CkPB . 

3(', 
'-' 

30 
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V..:;RIFYING A.i"PIDAVIT 

I , the undersigned , 

do hereby make oath and cay : -

1. 

2 . 

T~T I am the seventh Petitioner in 

tLlis matter . 

Tr~T I have read the aforegoing 

Petition and ar.nexures , and the facts 

therein are wi thin my knov'iledge and to 

tho best of my knowledge and belief 

true ~nd correct . 

(.:ignd) 11.LFRbD KHONZA 

The deponent has acknowledged that he KnovlS and understands 

the contents of this Affidavit . 

TtlU,;) .:HGl'l~D l1.1·7D .:iOwRl' .. TO aT RuJ3B~H I..:iLhl'JD ul~ Thl.::l T.i:-lE 

27Tn D~Y O~' DbCB1,'w..:<jR 1963 , BE.F0Eili I~lE :-

(3gnd) ? 

COl\lhI;jjIOlUR O:b' OATliS 

i8 

20 

Ar iGR.i:i.c]Y , CAPE . 30 



• 

- 350 - Pb~ITION 

.b.l~I~£.x:LJRB t1 A II 

IrJ 0F ~uUT.d AFRICJli. 

(TR.ilJ~ viuiL iriQVEi:ClnL DIVI0IOl,j) 

In the ~~tter bet~ooc'-

1~ a • 1 

2 

3 

4 

5 

Jb,CK hDZULJU 6 
10 

- ----- ---

7 JO 
.cl.P iLICb.l\ T 0 

- 8.nd -

A. tor the foservation of questions of Law 

in terms of 0ection 366 (1 ) of Act No . 56 

of 1955 , 1,,) nn:ended; 

B. For Leave to Appcul in tormG of jection 20 

363 (1) of bct No . 56 of 1955 , 8S 

a:nendeo ; 20 

appli cation will De made on Q d~te to be fixed with the 

rtGspondent for the following relief ~risinb out of the 

convic t ions of and s8utences imposed upon the above-

mentioned applicants in the above rlonouraGle Court by the 

rlonourabl0 Mr . Justice Theron on the 30th ~epteDbcr 

1963 , and the lot Octooer 1963 . 

~ . 30 

1 . For questions of law to De reserved 

for the cOl1ciiucration of the Oourt of 30 

Afpeal in terr-ls of 0ection 366 (1) of 

l>.ct no . 56 of 1955 , :18 ~1rr,onded , in that 
- (8) --I 
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(a) The dl1agation8 made tlgainst the applicants 

vlhich formed tne l)~.lsiJ of tne cn&rge in 

terms of Jection ll(b) ter of Act 44 of 1950 , 

'18 3lIlended , reI;;. ted to the ,P(;riod 27th July 

1962 to tn . .J 18th January 1963 , which was prior 

to the enactment of the )bovementioned 0ection 

which vas en~cted in 0ection 5 of ~ct Lo . 37 

of 1963 , signed oy the ~tute Pre3ident on 

the 1st l-'l3Y 1963 , and Gazetted in the 10 

Goverl®e~t Gazette ~0 . 488 of the 2nd May 1963 . 

The quest" ons of 1-:"1'1 res8rved is vlhether 10 

the provisiond of the aJovementioned 0ection 

11 (b) ter ':Lre of retrospective effect so :.0 

to render tho upplicants liable for dCtS 

cO:lJmi tted prior to the enoctr.lCnt thereof . 

( b) Tho ::-~pplica.Lt.s wore arre.3tGd in nulm' yo 

Southern iLlOCcLlf..:i:.: .. , werE: brou"ht into the 

jurisdiction of the above nonourable Court 

while in custody and were ch~rged in redpect 20 

of acts alleged to ho.ve Deen commi'tted at 

Da- bra-zid Et hi opia , a place outside the 2u 

rleyublic and out of the jur isdic t ion 01 the 

Tr ansvaal Provincial Division of the bUpreIT9 

Court of South Afr ica , in terms of uBction 

12 (6 ) (b) of hc t 10 . 44 of 1950 . 

The quevtionc of law reserv8d is 

wheth8r trle rrovis ions of the 3. bovement icned 

0ection 12 ( 6) (b) ~re sufficientl) cle~r 

and explicit in their terms GO as to provide 30 

the above nonourable Oourt with juriJ~iction 
~ 

to tr'l the applic<:'L."1.iB.. 30 

E. rJ --I 
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B Il~ fu.idP.rlCT OF ALL THE li.PP l.JIC}jJ~TS 
(witll the except~Qn of anplicnnt No . 2) ( 

For leavE; to appeDl again st the l::'Jentence of 

twenty years imprisom;1ent iml)Osed upon e'.ich of the aoove-

mentioned applicants on tne grounas th~t such sentences were 

in the circUI1H::lt Stnce.3 excessive and ur ... rensono.bl e , having 

regard particulurly to the followi2g facts : -

That t~e applicants had already bean charged 
r------ --

vii th and. convic ~ed of the offence of leaving 

the Hepublic without a v o.lid passport or 10 

~ermit in terms of ~ection 2 of Act No . 34 of lC 

1955 , bond were each sentenced to tne maximum 

of two years impris onment imposable in respect 

thereof; 

(ii) The Regional ~lCi.~istrQte in iJiposing the above-

mentioned sentecce of two ye:~~rs ir::. J.)l~isonm€nt 

was mot i vc], ted '0-- the f:..t ct thu t the'lPl'licallts 

:l:.1d lbft t he ric J: UIJlic for t he purpose of 

ul1(~'3 rgoin; :L-~il i t2.ry tr8.inirl£; . 

(iii) ~ection ll(b) ter , under waich the ~p~licants 20 

s tood chc-A.rc;ed before the above honourable 20 

Court , was only enacted after the commiosion 
-- --

of the acts which the applicants were alleged 

to have co~ited, but purported to be 

retrospective i n its operation ; 

( iv) The applicants were arrested outsicie of the 

hepuolic , Cilld tnere was no 0vidence tnat 

they would neceGsarily ~ave returned to the 

Repuolic arJ.d 112.ke use of the tra ining and 

the inform::. tier!. vi dch the y were alleged to _-l i. 30 

h~<ve U~l:.:J6rCOne u.nd '1 cquired . 30 

2· 
--- FOR --I 



- 353 - p..:i·rITIOl~ 

}'or leave to appeal against his conviction 

and sentence on the abovementioned charge under jection 

11("0) ter read with Section 12(6) of .act No . 44 of 1950, as 

amended, on t he following grounds : -

(i) The.. t t!:le jtat€' f:..ti.led to p:::'ove be:lond 

reasonable douot tbat the said applicant 

l~o . 2 1-laS or h;:td been resident in t:le 

Republic ~8 required by 08ction ll(b) ter; 

(ii) AS recards the Gente~ce of twenty years 

imprisonment imposed upon him on the e rounds 10 

set out in Paragrc.ph .B ~bove , but excluding 

sub- pur2graphs (i) and (ii) . 

20 

30 
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4 x 63 

appeal for Review y uC ~i Grec~t 

G.lll . Pitje klbrecht Building , 

corner President & Fraser Stree~ 

JO!iti.l~£~buBL.J.J:{G • 

Dea r Sir, 

~e were sen~enced to twenty years (20 yrs) 

by the Tr~nGvaal 0upreme Court . 10 

It Leing alleged thl::.l.t ' .. Ie unden-Tent 

training of mili tar:? n3 tUl'0 vTi th the aim of ca.rr: 'ing out 

the objects of :\ bnnn3ci orG8.r.if)a. tion, t~2 "li.frictln Natiomll 

Congress". Vje intend t-lking the m \tter on r eview on the 

ground of gross irrcgul3rity in tho proceedings , and we 

should be pleased if you would kindly cdll to see us 

immediately you receive t~is letter . 

Yours f:-d thfully , 

20 

Our Jail 10 . 9121/63 

Jallies Chirwa 

6901/63 ~axwell Mayekiso 

30 
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AliN1:iXURE 11 C II 

4 x 63 

appeal for review G. l'i . Pitje 

Albrecht Buildings 

cor . President Fraser Street 

JUrkNl~1;jBUhG • 

Dear 8ir , 

I have been sentenced on the 1st October 

1963 , for a period of twenty 'y88.rS imprisonment . 

In t 11is case I h,.ve been charge under the 

SUlJpression of Cormnunism Act of 1950 with undergoing 

training of military nature with the aim of furth3ring the 

a bj ects of a bal1ned organi3a tion the "African l\a tional 

Congress lt ll
• I will De very ple~sed 8ir , if OD receiving 

this letter;) au will co.ll in tl-.is pri30n immedi3.tely because 

I wasnot s:ltisfied b,j the Court proceedings and the way the 

case was being hL!.l1dlGd, I have been senter-ced in the 

Transvaal Supreme Court on the aoove date , so I want the 

proceedings of my case to be reviewed . 

Yours faithfully , 

l'ly jail numDeriis 6902/63 

aLD 

20 

30 
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lihkD.il..URE " j) It 

IN THE 3UPREllE CGGRT OF ':;OUTH AFRICA 

(rRn.IJjV~i.d..iJ PROVINCIAL DIVIJH)l~) 

In the matter be-cwGon :-

J..8}l:r,;:l CHIRwA 

- and -

11. F i I D A V I T 

l~o . 1 

2 

3 

4 

5 

6 

7 
.uJ:' .2LIC.d.r~ ~['s 

I, the underoigneG. , 

JO.2;1 GOODi'l.ll.l\ JOFF.8 

do hereoy make outh ~nd 3~y t hut :-

1. 

2. 

I am. a.:: .. att orney of the u'Dove Honoural' le 

Court practising ao such a t 2nd Floor , Provident 

Assurance House , Corner Si!:JIlonds and Commissioner 

8treets , Jonannesburg . 

On the 21st day of October 1963 , I was 

instructed by ~n organisation known as Defence and 

.tiid Fund of Johannesburg te\ obtain 2i. copy of the 

record of the trial of tne abovementioned a?p1icants , 

10 

10 

20 

20 

to in-c erview and obtain s t a tements from the said 30 

app1icJ.nts a t L:)Gukop Pri::3 on, and to consider the 
30 

question of m __ .:.{in~ ~~~plic::::tion fer leave to J.ppe(Ll 



3 . 

4. 

6 . 
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against their convictions and sentences by the above 

Honourable Court on the 30th September 1963 and 1st 

October 1963 . 

I immediately communicated with my Pretoria 

correspondent , an 1. ttorney ~\ . Levy of the firm of 

.i!.ustin and Goudvis, ~lnd ins tructt}d him to o'otain a 

copy of the record . I was infor~ed by him th~t the 

llegi~trar ' s office was reluctant to furnish the record 

and wished to know the rensonG for the request for the 10 

record . I thereupon utdre s sed a letter dated the 

22nd October 1963 , a copy of which is hGre~nto 

arillexed, to the Regi3trar of the above rionouraole 

Court , and in responue to this letter was informed on 

the 23rd October 1963 that it would be in order for 

me to obtain a copy of such record . 

I thereupon immecli '·>, tely telephoned IVlrs . 

Viljoen , the person in ch~" r[; e t "_ereof, and requested 

her to let ~e hbv8 a c01Y of the record ~t her e2rli8st 

convenience 8.3 ,i m~,t"t~r of urgency . 

On tJe 1st ~oveDber 1963 , I received tae 

first portion of the record . 

On the 4th 10vember 1963 , I at t ended at 

Leeuwkop PriGon, distric t Bryanston , where I inter-

statements from them 

During the course of 110vember I receivEJd 

a second portion of the record out on the 20t h 

:r~ovember 1963 , not having received the bal::mce of t1::e 

r ecor d , I telephoned the said Mrs . Viljoen , who 

promised to furnish me with the b3lance of the record 

by the end of tha t vieek . 

20 

20 

30 

3(;' 

7 . Ti1l; --I 



- 358 - PB'flTION 

7. The l as t portion of the record was received 

8 . 

9. 

by me only on the 3rd December 1963 but none of the 

documentary exhibits were at any stage furnished to 

me . On t he 5th December 1963 I inGtructed Counsel 

with a co py of the r0cord ~nd tne st~tements which 

I h: ... d obtained from t11(j ::,,~) Ilica[!ts , ::""lld requeGted 

him to consider th~ ~dviGability of yroceedi~g with 

an appliccttion for condonation of the late noting of 

an application for leave to ~ppeal , ar~ with an 

application for leave to appeal o 

Owing to extreme pre.:38Ure of work I felt 

una ble to continue to hurille t lli.:; rna ttcr myself and 

for thi~ reason re~uested the sbid Defence and aid 

Fund to r elieve me of the mat ter and to obtain the 

services of another firm of attorneys , since I felt 

that it would oe in the in~erests of the applicants 

ifttB.ema tter '!las handled b;" anotr,er firm of nttorneys 

who had tue time and the staff to deal with the matter . 

un the 7th Decellber 1963 , I vms informed 

that nttorney ~at . Bregman, the pres 8nt attorney in 

this matter , w~s prepared to act . 

(Sgnd) J .G. JOFFE 

dIGW:JD aND ,j~yOR_~ TO at JOikhl~.u0Bl..JRG this 19th da:/ of 

DJ:'jC..I:!Jl'l.r3BR 1963 , the Deponent hB.ving acknowledged tha t ne 

knows and unuer~tands the contents of this ~ffidavit, 

before me 

10 

20 

(bgnd (.c; . S inggL2 __ 

~.CulJU0.::lIulIJiR OF OhT.dS 

li 'l 'TOrL.t:JY - TRlu .. bV.cu..:L . 

30 

10 CENT dTb.ilP 
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The Registrar of the Supru~e 
Court of South Africa , 
Transvaal Provincial Division , 
Pala ce of JU::.it.ice, 
F~rORIA . 

Dear Sir , 

PETITION 

22nd O~tober 1963 • 
• 

.ti.J.<., : T.ri.t:i JT1, l'.bI V &tJL j d . t'.hL,.0 Ib , 
J . CHIH.wli L:Jm 5 O'rn.wJ.S 

I wish to advise tl'L:it I have oe81: instructed 
10 

t o act on behalf of the accused in t his matter with a view 10 

to applyinb for t he conviction 'and sentence to be se t aside . 

I underst;"1.11d tilU t for security reasonG :y ou 

are reluctan t to provide ce with a copy of the record which 

I must obviously ootain before I can take t he necessary 

steps . 

I am UL~w~re cf anf OBSjS upo~ which I C3n 

be prevented f rom ~er~sin[ the record or oot3inin~ a copy 

thereof, and I would 3sk ~0U ~s ~ ~~t~er 01 the ~roltds t 
20 

urgency to let me Know w~1ether or not I c 1....'1 h8vG immediate 

sight of the record , cmd if r,ot, what leo~.l oasis you have 20 

for denying rue acc~ss to t ho record . 

Yours faith£ully , 

(0gnd) J .G. J0FFE 

30 

30 
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ANNEXURE "E " 

JUDGYENT OF REGIONAL ihf GISTRATE 

IN RE : 

PETITION 

THE STATE VERSUS HENRY FAZ'ZIE 

SENTENCE 

Tell the accused the offence of which they are 

convicted is a fairly serious one . It is punishable 

by imprisonMent for a MaximuM period of two ~ere. It is 

one of a class of offences relating to maintenance of law 

and order and the protection of the State generally _ J udging 

by the MaxiMUm penalty and by the eTil conseq~ences of a 

contravention whioh it must he assuMed that the Legislature 

envisaged , it seeMs to ~e clear that the Court are oblige a 

to regard this offence as a serious one . The Court in 

fixing punts~nt ir. +.his case takes into consideration the 

serious nature of the offence, the circumstances under 

which it was co~mitte~ and the degree of delJherati on shown a 

and it has come to the conclusi on that they are not entitle i 

to a suspended sentence in this case . I do not think a 

lenient sentence would deter theM in this case . Some of 

the accused , we have just hea.rd - that is by way of ]"ajor Van 

Niekerk , admitted to him that they were Members of the league 

of the A.N.C. , which is a banned organisation , that they left 

the Republic for specific purpose, that is they underwent 

millitary training including inetru~ti oninsabotage at a Camp 

in Ethiopia . It has also been revealed here in evidence that 

they were trained in handling firearms, bOMbs , han~ grenades , 

radio equipMent and camouflage . 

This evidence as a whole reveals without a doubt 

that the accused ' s main object was to do this GovernMent 

in the Republic harM , to overthrow it , that is the only 

conclusion that one can COMe to and to o~€rthrow it Dy 

unlawful mear...s . 

----- The-----/ 
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the only conclusion t~3t one can come to ~nd to overthrow 

it by unlawful means . The deliberate and defiant manne r 

in which the ~ccused cOillITlitted the offence is in itself 

an agbrava ted circumstances, for it was sho\,Tn thct t tl!sre 

was a very carefully , impertinent :md premedi ta"ted scheme 

upon which t hey h~id emb::.,rked . trow e lse is the sdriousness 

of contraventions of tl1i ~3 nature to be im- jrcssed upon 

wrone doers unleGs it i.:.5 visited v.;ri th punisl1ment tha t iiill 

etar them in some way or anot!ler . The accused should be 

made to re~lise tha t we are livinb under trying circumstances 10 

and that these laws are specially designed to maintain law 

and order . They must be taught to b-bide by these lS.vlS , 

otherwise anarcny would reign. 

Tnere can be no dou~t that the accused ' s 

actions a re of a kind cal culated to inspire alarm . They 

manifest without a dOlJ.ot a :niachi,=vouc-3 disposition . 

It is (;. lso clear t f1a t cefi:J.Ece of the law in 

t his manner is trie ~mr es t i,vaj to tyr:.!1.l1Y 'J'ld ciestruction, 

if they were allowed tc continue 88 t .ey ~~e doin~ now . 

I n detGrmininb the accu0ed~s uent ~nce tne 20 

Court as tc h ... kc ever:,.thing il'lto ~:lccount, everyt~1ing t~at 

would adversely affect t hem. MallY people now a d~ys s~em to 

t hink tha t t hey typo of offencers should receive preferential 

trea t ment , because of its political n&ture . I do not tnink 8 ~ 

I would 08 m~~ln~ a ridlcuL~ of the l~w if 

I treated :your criffiu in t .1.is instance leniently . The w:;'ole 

country i s riddled with t~lis Dort of t hing . One is only 

to look in t he 1:'re3S to see confirmation of t h i s . I conceive 

it the duty of the Court to punish witn severity occurences 

such as these , wnich oug} t not to take place . If you c~oose 30 

to continue in tl~is f2.S ~lion then you l:lU~3t not comp12in when 

the lnw steps in anr treats you narshly . 

Eac~ ~f_~~~_~~~_i~2_~~~E~_~~Erisonment . 
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E..IT.KACT OF hVID.w ... xC :2:, G.u. ~; I.t;UwUU.LJ'r 

TlJ .Lll~J::, 20 U.t' r .hG-D 35 u}' Tru:! KuCURD . 

Ka:l die twee Sdb.::' bcmeri-;: word &s lli.? :Elk 

handig u I n tweede dtel villcerafd.rukke in ;l~t u ook van 

speurder kons t aoel Delport ontv~_.r:.g hot. --- Ek l.lE.:;t dit 

ontvang . 

En het u dit ook vcrgelyk lliut die rekords 

in u kantoor? ---- Bk het Ede l agoare . 

En wnt het u gcvind ? ---- Ek !:~e t .;avind 

do.t di t i dentiG3 is :n'::;t ' 11 3e.i{ere per soon se vin~erafdrukkG . 

#ut i.3 die L82ffi vun di9 persoon ? ---

James C~linm . 

rlou die inform2sie wet u daar het , deur wie 

vwr d di t ver.3trek? ---- dcUl~ die pe r ooon v :cywillie:; , indien 

hy aansoek doen om In oewysboek of In ~erke~nin3sbew~s . 

uitbcreik? 

10u wat was in hierdie gev~l ~an die paraoon 

I ~ H:r~e~l:-dn£s b:::'d c' s. If ,~ <...-,. 

l~o[,)lIler?--- X 83U24 , l..;. i tber eik t e .3eLoni op 

il L.tc.:.. rom i s 

I 1-1<-""".-'1 
",-an Dam I n erke.r • .ninc;sbevTYs 

die 17de Apr il 1961 . 

uitgereik? H.x is nie ire die Hepubliek van Suid li.frika 

gebore nie . 

U~'er ~~ttpr omstandi~~ede kan I n persoon 

we.rkSD8.J:l i:::: in c1i8 H.epublit;k , n~8t pc rnis8ie . 

woona€;ti£; • 

U het 'een )ortr et op [~~rdie ?--- .~ \) 

--- i/;:..,. ... ,T--/ 

10 

20 
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Kant di t ger.wrk \-lord dokumente . 

Die oorspronklike wcrJ nie ingehandig nie . 
f --DEUR DIB HOF : Dnn 1110et d i e oorspronklike net gevl'ys word nan 

Beskuldicde No . 2. 

B1J~ULDIGDE 2 : W~ur is my kiekie ? 

DEUR DIE 110F: Dnar is in hic'rdie ~ev,-.l nie In foto dan-

geheg nie, omdat dit nie In BeHjsboek W3S nie , ffiUCl.r dit was 

slegs 'n herkennint-~sbeiO[:;s Wilt '~!8n hOIL gegee is . 

lVll~R . '1'1l1..aJ..J . .b..i~Ctill: Edelagoare , Ii12g ek net 88 , daar WtlS 10 

oorspronklike In kiekie , die Kiekie het verlore e;eea'Ul -

is dit reg flinr . hieuwoud t? ---- Dit is reg . 1C 

DbUR DlL tluF : 08 aan hom die kiekie net v~rIore gegadfl . 

Ddar was oorspronklik In kiekie ;J.an , m:""r..<r die h·.;1:i verlore 

geraak . 

A\-CUj.DD nO . 2 : (throush interpruter) ::3efore t!'lis is put 

in , may I 3.sk somet .ling of your 1ords.:1ip? rie spe3..ks English . 

BY Trt~ C\-URT : (to ar~used No . 2) 

Yos wh:....t do you ',O[3!lt to 'lck? - --lvly qUE:;st ion is 

this my Lord bec::.mse I ru.~ve Dee, ",ore fJefore :. ~.L' times 20 

like I saj.d \..[11en I .n:-- ::' t ti18 Re£:ionrll Court . I ':(,n foreign 

and they refus~d to ~ive me a pa~8port to work in the 

Republic of South Africa . So I wss urrestcd for p~s3port , 

and they sent 00 to .derwni , Tvlodder Doup . I oeli.ave this 

paper is for hodder Dee] •. 

It W~S iU3uvj in 3L~oni ., ._- Yes. 

Nm'l the question is have ~'ou any objection 

to t nis document beinG u:..,ed <.;s an ex 'li'oi t - tne criginal to 

- -- 30 remain wit~ the witness because it id p~r1:i of his 

documents t:lat Db re quires , but Ct photograph 0:: it will 

be put oefore mG . .tu.ve ,lou any obj8ction to t hu t course 

being taken? --- Yes for t~1e photo I have .:;o t objection , 

- - :3ECAuJ1!J-/ 
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because I know a person who has a pass document fron the 

Pass Office they put photograp~d on the paper . 

Yes but no# I am told t hat tce photograph 

that was on that document is now :Jissing • .J.l':..\.ve you ,'lny 

objection to the document being p18ced before me :::.s an. 

exhibit --- r;o I don ' t know for t_.l.2.t, hOvl it can put ri{ht 

now sir , because I am one from outsid.e I tnink sometim.e I 

can just ... I don I t know what I car~ say about t his document . -
You see thE; d ocumt::nt i ~"', nut in for tne })ur lxr:ms- 0 

of identifying a person's finGer~rints. ---- Yes I know 

about the fin£~e rprints is r::'ine and tllat I pu t r iLht, t he y JO 

take plent~1 fingerprints when I 'Na s in jail . W'len tJ.ley 

sent me to jail wnen tGey Jrr ucted me ~ t t De PasJ Office , 

to need a passport to work in th~ Re publ ic . 

Yes . 80 you h8ve LO oojGction to the document? 

---- No I h~ve no objection . ( -\...J 

t 

Yes very ~'lell . (t o hr . 

the photostatic copy . 

~ - (.... • <..-..Lt ) iz ....... 
"f' I t 

rcrbl~!che) You may uJe 

20 

20 

30 
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EXTRACT OI<' BVID£l~CE F. B • .:3}~ITH 

FROM P~~L 242 TG 246 OF THE RbCURQ 

E'REDERICH BE.i:i.TY i::>lllITH, declc .. res under oath : 

BY TliE CvURT: Do you knm;r the <,'.cc'v.SE..Q ,.;i tl1 t~1e le.... bel on him 

No . 2? ---- I don 't know him p~r8onally, but I have seen him 

before . 

Now would ~ou tell me ~our occup~tion? --

I am the Nya8sa1o.nd Gov(.rnmellt B.epresen tati ve stu tioned in 10 

Johannesburg . 

And what fur"c tions do you perform? - -- One IU 

of the functionc I perform i8 the: issuing of identific:::.tion 

documents to thtj pecple - the ~y:.lGsas ..l.nd llorthern R.l}odesians 

who are returning to the) }'ederation. 

Do you nave any t hine:; to do w.:.. th thGm when they 

come into the Republic?--- 10thinb at all~ unless they report 

and ask for help . 

Ani whc ~l t~;.ey leave to go :J~1ck to liyas8aland , 

wh3t docwnents do you F':'':'VO the:::l? ---- .Iell, oefore they 3re 

permitted to 18:..tve •..• before t ,1C,Y \r~ll iSS 'le tn;:;m with 0. 

ticket at the railW'lY st:t tion , I issue t hem with a Form 

of identity . A certificate of Identity. Thi3 is a copy 

of the t ype of thinb thut I issue (Form shown to Court) 

Tnen who furnishes the information that you 

insert t_·lereon? ---- The c2.-=-I'k w"o inter7iews the person 

and he satisfies nimself from documents that he can 

produce , or from the information he cun eive ::...bout the 

20 

Coun try m.d the :J.rea as to, ar.Ld ne Cem satisfy himself tha t 30 

he is a 1-iyass~ and he comes from the part of the country . 

And do ,you then see the person him.:lelf ?---

I don ' t personally , not on every occ~sion . 30 

Yt'>. , 
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Yes , now accuaed ~o . 2 , Chirwa, has asked 

t hat you bo called as a witne~s . I am going to ask him t o 

put questions to you if you will just reply t o his questions ? 

---- Yes my Lord . 

The question I ' ill here for is thio , wljen I 

travelled to go tnrough to l\Ydssaland , vlhere I get P'tssport 

t o go through?--- - wb~re did you get it? 

The pape::.:- , 1Jhere I Get ::. t? - -- iC1u :3ot the 
10 

I dentity C3rtificute which idertifies ~ou ,~S a 1~dsaa f rom 

my office . 10 

AGClJ.3.l:m lW . 2 No furtLer que3tions . 

BY ThL CuU.d.T 'ro ,11TLb.3") : Do you Krlovl Wlwn he left this 

country ?--- .t1evl'.ls issued with C:t perI.li t on t~le 23rd of 

June , but ti18 d':l.to tL::tt 110 L:.c"tu.J.lly left I could .not Sly . 

23rd of June 1962 ?- --- 1962 

Do you know vlhetller :lle wa;:, omployed in South 

~frica at all , pr~or to leaving ?---- I couldn ' t say whether 

he was employed or not . 20 

I was in rterion~l Court you near wy ch~rge 20 
s.- Q -

withdrawn because I ' m Nya~saland . uow you sent me back to 
---

Nyassal~nd in ( ? ) ville w~ere I come from , where my father 

and my family ~~re . 00 ',Then they discrJ1rged me ono of the 

I "lent out from ;::;tokkiss, t~ley ~ ... rref.:jted r::c. ').g::lin . 'They 

s'Jy I was coming here:: . I ~IC.S not com in£. to South 1l1'ric'1. , 

I W:J.8 coming to i3eciluanal' .. dld, I ' m a l~yassa . .30 I want to 

ask you a favour . I got 3 right to come to t r y here when 30 

I ' m a Nyassa . I was not arreated here , when t hey chase me 

mlBy from tl:i::; country?--- I can ' t sa;y how he did get he r e . 30 

YbS--/ 



- 367 - P~TITION 

Yes, so the thinz I think what ·ou can do, 

I want to as1-:: ycu to ta.ke me back to Hastings Banda. in 

Nyassaland . Th8t I w::.tnt to Q..3k j'OU ny Lord?--- Yes , 'tlell 

I ' m afraid. its outside my pO'rler now . 

BY TRu C0lh{T : Yes, its out.:;ide ~.i.l[. lJoitrer. He sa.l's ~le carl 

do nothing against the l~w of the l~n l or the authorities 

in control ?--- Ok~yo 

.r;JU·tLI1JuTIGN .3Y .H(;CUd~D NO . 2 (Contd) 

~hen you go cu~ from inside nero , because 10 

I don I t know ye t l'lO'ii tllese people are boing to chf.Arge, you 

must remind those people at home where I arr:. in Imbmamba . 11) 

I believe if you try , one of ther.. will know where I come 

from. (Explains hi s trioe and village to Mr . Smith)?- --Yes . 

I have sometnings because I don ' t know how 

long I~m going to be here? I've got some of my lUGgage into 

this jail h€.re , which I have with me . I think you C L~n do 

your best to come to reply to get t:Lose t hings to send to 

my father a t ~ome ? --- Permiss ion gr~nted . 

CRuu:3- BXki· .. IN.'iTIOl~ BY l'iR . TBl-t.J.w.l~(;H.6 (Contd o.l 

Mr . Smith would it h3V8 been at all nece~sqry 

20 

for Chirwa to obtain a certificate of Identity from the 20 

Government of 'r':ln6anyik:::. , for his tr3.vels after you gave 

that?--- To go to his home? No . 

No , or is it necessary for him at all to 

obtain a Certific~te of I?n~tity from T~ru~nyik~ if he w9nted 

to co~e o'lck again or go to Bechuanaland ?--- 'vJell , as 

far ~G I ' m aware, t hey huve no authority to issue him 

with one . 

But he could have obtained it in his om1 

country? ---- He could . 

l\ill. . i'l:irtDlJ_iHCHE: No further questions . 

END O}' DbFJ:Jl.C.c} FOR .tl(;C-cJ~D NO . g 

30 

30 
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ANKbaURE " H " 

EXTRACT::5 vi BVIDt.dCE GJ!' J ... LB3 CLIRliU~ 

P.tiG~ 225 1l ,~.6S 21 - 31 

Yes , you h[~e s~ld that oefors . You are a 

Nya3sa 2na you don ' t belong to t11is count r y?----Yes . 

Ther efore you 3~y the ~11sE~ tion0 t ha t a r 8 

made in the Indic t~ent don 't arpl y to you? --- Yes , and 

I w ~s not ~rrG ~ted ~ere , th~ t is why I ure use . I was 

arre;.:;ted in i3ulavrayo on my way to Bechu8.na1and Protec torate 10 

to see ny ste_pmother! do t ~lere I was arr es'ted , s o tha t's 

why I refude today to say I can ' t at tend to this Court , 

because in n.egional Court vms the S.:.illle cJ.se , who 'was here 

without pussport . So I was disc~Jrged in rlegion~l Court . 

The Magis tra te in Regional Court he said " J ames Chirwa •••• 

P.hIJl!I 226 . :WE,,,:;':> 1 - 12 and 21 - 32 

You a re dischar ced in tllic3 c,18e , and go 

home we don ' t want to Jae you no mo~e here in South Africa". 

So I find m.yself her~ agr; in in t ~'~i;:3 Court • Wha t for ::5ir? --

I want to knoilf? 

I 'J tiLt Gll you 'rLdJ.t to s~,y? --- Yec , that t s 

all I want to s~y my Lo rd . H~vc I eot ri~ht t o be to this 

Oourt today in South .hfrican COU!'t, where I am now • 

.ii.nyt hing else ? --- l~ o I t hink i f (same 

words) can give DU the answer . 

I WQllt t o :.1L~ ... ;; Gur "V:""",€LCe uS to what J Ou 

say . There are ~tate witnesses who say tha t you lived 

in South hfrica , you l eft Jouth Africa to go and tra in • 

.LIl~ .t...J 21 - 32 

rte wns ch~ rged in the 

Region21 80urt for leavin~ t he Republic without a 

passport . He \fiGS founll.no"t guilty on t~la t cha r ge becaus e 

he WUG a Nyassa and there was some sort of arrangement 

: - - I --I 

20 

30 
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I t h i nk , Wlere they cou~d leave with certrlin docu.mects . 

Yes , and he couldn ' t o Jtain a p~ssport from South ~frica , 

as he wasn ' t a citizen . 

Yes By Lord , ~nd he wa3 found not guilt~ . ~ow 

he seeDS to t~link ti.:ere ' s the S~I1e c ... ",rge ..::;aill.:_:t :'lim?---

Oh , he knovls . Hc; knows it ' s not tne tL:::te Cilr.rge. 

BY T~-d CGURT 'r0 ..:.CCUul:;D: Yes , ally t _1ing alde to S8_J? 

~o , I think I ' I:1 stop -)IT-'en yeu l:..:a~ t ~_1.~t , w,18~1 you f'8.y I am 

a liar , ane. ooms Gecc..nd quc3t-~on - bcc~,u.:.,a T;rhen I li-\7cd 10 

in South hfrica , ll8ra , I lived ill South a;rica bcc~uGe 1---

foreign , I c~n 't get ps~s in p~~3 o~fice , r~ght in p~ss 

office and they Gend me to j~il . To the one who p~3G ~iose 

chornmies here into Court ---- who 'went into tni.:; box 

where I e.ffi standin6 nOVi . He ,JllO,{ me the ;Jame pass which 

one viaS writing me into jail , I -=tlas in.3ido in r.locider Bee . 

I never go to pass o:fice to ask a p~ss . 

Yes? --- Yes , now tiB.tl s w'ny I say to t his 20 

case to day , I cion ' t like to staJ her-3 to t __ is Court . I 

am a foreign I regret to say . t)o I want to ask of ;:'8U My 20 

Lord if I would have shine to this c~se today , so South 

African t oday because I'm arrested , the people they want 

to take me bi~ cities I know South africa , and the dey I 

I' m 8i tting in South .hfric.3. becRt)_se I (lm :::.rrssted in 

Bul·::l'tiayo . I wc.nt to kn.o',T a bout that too . 

No , you Lre not a citizen of douth Africa , 

and its not oJeing contended that you are , but did you go 30 

from ~ore to Abjssiuin? No Sir, I n.cver GO tuere . 

i:'~~Gi 230 - 111~.<.JS 24 - 27 30 

-- CrlOud---/ 
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When did you come to the Republic first? 

The first time that you came to the .rlepublic? -- Ho , I 

forget that when I was here , but I rer:J.ember I been here 

first, I go b~ck home . I t~ink 2fter six months I go back 
--

home . 

Pl1.GE 231. Ln;n;) 31 and 32 

The passport w~jch one I take from Jouth 

Africa was not p3SS)Ort . Thi~ was juut a piece of p~per 10 

which t hey give •••• 

10 

Now tell me when did you leave the Repuolic 

to go to Nyansal2..1.d ? ---- I don't reL:lly know wt1ich day 

I leave the Republic . 

The month and the year will do ? --- The 

month I don 't k.IlOw, muybe it was between Ivmy or Juno or so 

on. I don ' t know . 
20 

Which year? --- 1962 . 

PnGE 237 LINn8 10 - 16 

Tell me did you work in the Republic? --- No , 20 

I can 't say actually I was working in the Renublic because 
- 7 

I was working just somewtere in farms . 

You did work in the Republic ? --- Yes I 
') 

think so , because I WuS collect the money . It ~~ > 

vJhere did you vlork ? - - -- Thffit I Coin It S'A-y 

because t hey neve]" register me . t 
PhGt 21.L.......LIlu:J;) 1 - 7 

But you come to the rte~ublic - for wnat 30 

purpode ? --- Because I saw my father can l t afford to 

stuy in Nyassaland . So I 'W~iS here ill li.epublic . I find 30 

out when they refused to give me pass to work , so I 

- BiiCID~D / 
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decided t o go home . 

Why did you come to the ReI~blic if you ' re 

a businessman in rY2Gsuland? --- Th~t was not enou~h for 

me and to feed my family too . It "'ivClS ['. s,.1.111 f'J.rm . 

10 

20 

30 
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EA'rltAC'rJ 0F JUTIG1'liJ.L'i' Rt:I : Tlili JTAl.'.D V.r!iR0liS 
.li~ltH.Y }'AL,L.lI.D h..:~lJ 6 LJi\frjRS 

The important fe&ture of hccused rlo . 2's 

identifica tion curd i s , t1.at b.G no dorwt lnu;::;t nc\Vc given 

Johannesburg, bec :.lliD e so i.:; i,3 enciorsl~c. . :i.-~e i.3 in f,:tct a 

NyasQ , born in NJ';}saLmd , but h8 .~ dci ts ti:' ... ·) t :lG c~.:ne to 

:::'outh Africa where he rGc8~ved '.J. docume~lt to v{hich I sliall 10 

refer l a ter, t o eotablish whether te was r8dident in South 10 

hfrica . I have asked mys~lf t he quecti on , dlthoubh tue 

matter was not inve8ti~~ted in evidence, wny he shou11 have 

sai~ that he wus born in Johunne~ourg. It is a pro bability 

ti-..it he .c:new he vlould not be Given a passJ::'o rt as a 

Nyassaland re sident, and t~erefore elected to say t 2at ~e 

was oorn in. Johannesburg, but hmiever that lImy be , it does 

not really matter . He was ~iven 2D identification c .rd , or 

passport , cbll it as you wish , duted the 7th ~ucust 1962 . 

It too i s date staL\ped by ti:o Con3' 1 of Eth:impia at I~airobi , 20 

but in his case it was given , t iat eLcorsement was ffi3de , :0 

on the 8th Augus t 19(,2 . Th'..l t seems to confirm the; evidence 

of the witnesses here , who said t~~ t accused No . 2 remained 

behind ,It Dar-es-,ja l aam i that t '.:18:'l proceeded tu lJairobi , 

where In Nairobi on tl:.0 7th Au[.u s t 3.11 t ~lC ir P8':'Jsports 

were endorsed oy the Ethiopian Cctlsul to a llow t (lem 

access and entry in~o Et~iopia; that oeC3u~e ona 2~n r 

ot~i~1 ed osLind , accu.Jed No . 2 joined tLem , 8,nd in fact 

tnere is evidence by Ja~tjies , I thinK , that accused 10 . 2 

told aim that he ca~e up b~ plune . fhut i~ proved by 30 

his own evidence, alao t~e fli~nt dO ~d i ~ r that h~s 3C 

bGen hdnded in fibre , of his ~icket . 

'·'11 U ··C rn / -- "".I\.. .lU" • ..L --
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Ex.'r&CT FRUN PAGE 19 

In regard to accu3ed No .2, who has asked me 

to make it claar to him why he should be hore , ao he is a 

Hyasa . ~iell , the I GW S1:.Lys tllat cl8 he "lms :'1 person who was 

in .::>outh ,a.frica and left he r e to go 8.nd ts.J.[C training 

out s ide , for tho pu poseo ,c~E) t out 'in t :Le indic t ment I he is 

as guilty as thoBe who livG h~re perman6ll~ly and are 

domicilod hore . And ag:lin I SE'Y I find i t difficult to 

understand wIlY _16 should have outained a pp.33port with t he 10 

informa tion given , no doubt by him , that is the evidence 

tha t vl'e have, th8t he W:J,S lJ0rn in Johnnnc')burg . 

20 

30 
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I, the unders igned LIZZIE lI1.dI~GE (formerly Khonza born 

Ngqabe) do hereby make oath and say :-

1. I reside at 121 Ferguson Road) New Brighton, Port 
Elizabe t n , have been resident there since June 
1962 . Prior to that my address being 179 Ferguson 
Road , New Brighton, Port Eli~abethn 

2 . ALFRJ!m KHGNi,A ii:J illy son of my former m:J.rriage . 
The father of the said Alfred Khoc3a being deceased. 

3 . I last Jaw my son Alfred Khonza in Port Elizabeth 
during April 1961 . Jince I l as t saw my son in 
Port Elizabeth I have not heard from him . 

4 . I hdve heard rUl1l.OLA..>- ': tc -:1':'3 cffec-: that my son has 
been sentenced to serve a term of imprisonment for 
a period of two years but I am not aware as to the 
nature of the charge or where he was tried . 

5 . I nave received no letter from my son since he left 
Port Elizabeth and I have received no communications 
from t he Autnorities that my son was to be tried in 
the jupreme Court on t he 23r d ueptember 1963. 

6 . Letters which hav e be en addressed to myoId address 
at 179 Ferguson Road, New Brighton , h3,ve been 
re-directed and received by me through the pos t a t 
my new address . 

Her ma r k : K 

Thumprir..t : 

;jIGhED Al~D SvlvR.l~ TO B.J!JFOltB hE AT PORT E:UliJABJCiTti TrIIS 

21;jT DAY uF D.J2JCEI"lBEH , 1963 , Triu DEP()l~Li~T B.hVING ACKNO~L£DG-ED 

AEl"IlJ.hVIT . 

10 CE1~T 0'rANP 

(3gnd ) E. DE VILLI~R3 

CGli~1'lI.j0101\bR UF OATES 

A'.l'TUR1~bY , UAPE 0 



- 375 
LLF I D A V I T 

I, the undersigned , 

do hereby make oath and say : 

1. I reside at Block 45 £L , ~ew BrigDton , ?ort 

Eli zabeth . I am married to Jack lVlalgas who is a 

pensioner . 

2 . I am the lvlother of .t;rnest Mal,sD.s w"~o is presently 

serving a term of imprisor~ent at the Leeuwkop 

Farm Prison in the Johannesburg Diatrict . 

3. The last time that I Qaw my son was -on dunday the 

10th day of Ju~e , 1962 . He told me then that he was 

leaving to go to work on the mines in Joha.nnesburg . 

He lef t the how::ie on tnat Sunday and I did not see 

him again after that date . 

4 . Durins I-lay , 1903 , I recei vecl 3. lettsr from him 

written from the Pretoria prison advioing that he had 

been sentenced on the 2nd April , 19~3 , to a term of 

i mprisonment of two ye1::!rs . I att9cn hereto tae 

or iginal letter received from ~y son w~ich is marked 20 

"A". 

5. I replied to this letter and aldressed i t to tue 

add r ess appearing the~eon . 

6 . During the first week of lovember , 1963 , I received 

a letter f r om Attorney Joffe in Johannesburg 

advising tho.t my son .'lad been sentenced to 20 ye8.rs 

imprisonment . Thi3 W:1S t .. 18 first intimation that 

I had of any further sentence beine irrposed on 

my son . 

That subsequent to tue receipt of t~i~ letter , I 30 

r eceived Q parcel of clothing froD the prison 

aut~orities dt Leeuwkop containinG the following 

i ternsbelonging to my son .tIrnes t:- -- 1 BROW~-/ 
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1 Brown Leather lumber jacket , 
1 Khaki shirt 
1 Pair Green Gaberdine Trousers 
1 Pair Brown shoes 
1 Pair Brown socks 
1 Black belt . 

8 . The only other letter received by me from my son 

subsequent tc t ne letters annexed marked ".A" 

hereinbefore referred to, was a letter dAted 5th 

November , 1963 , addressed from tl:e Leeuwkop 

Fa rm Prison wIlie.l was reeei ved oJ' me during the 

first wt::ek of December, 1963" I a.ttach hereto JJ.O 

t he original letter mar ked ".o l1
• 

9 . I received no notification whatsoever of the fact 

t hat my son was to be tried in the ~upreme 

Court on the 23rd ~eptemoer , 1963 . 

AF~'lDli. VIT . 

( 3gnd ) R . f'iliIfl 11.0 

(3gnd) ? 

ATTORNEY , C.!.~'..:, 

CAPE PRuVINUE . 

20 

30 
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apo ekhaya . 
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EZdI3IT 11 A " 

l~U . 6902/63 . 

.l? H.l~/[' lJ J( Iii .l? u::;) uN , 

BU.h 410 , 

.l?.r{J<jTUIUA . 

NdiDa pila , ndinqwena nani ~ikwentle impilo 

Kwituua lenyane;<.J ezilishumi elinanye ndingekho 10 

ningandazi apo ndikona . f1diya khohra ukuoa beni cinca 

ukuoa andisapilio 

Ndipilile akukhonto , ndilapha e P~etoria 

ndigvletywe iminyaka emibini . NdigwetYlve ngomhla lile 2 . 4 . 63 . 

Impahla yam ndiyL1ikele igqweta ukuba I!l2.1iyi tumele . 

Enye yayo imdaka, uze uyitu..rnele e Dry Klener , 

uyi gc ine kakuhle . lhncecie nindazise ngotata omkhulu 

ukuba upila njani. lh thathe u JuDi puya kutata omkhulu 

nimse esi kolweni . 20 

Nincede nine;amyeki nimse esikolweni . Hinc ede 

nani nindazise ukuba nipila njani apo ekaya . Undibulisele 

kubantakwethu nako dade . 

Unike u lVlelver I address yam ukuze andi balele , 

unike no Ivlapula , 72 Kwaza . Undioulisele ku rodi. 

Undibulisele ku out i sali . umxelele ukuba ayigcine 

kakuhle I mo~or yam. 

viell mama mandime apo ngo banzi umouliso . 

Ndim squokliJana lVialgas . 

30 

To Hoder Malgas , 

Blok 45 , El , 

.r~ew Jrighton , 

Port Eli ~,abeth . 
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My dearest Mother, 
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bRh.u0T MALG.n.:3 4206/63 

L:t;~U¥vKCJP E'ARh PRldGN , 

P . O. BRYANd'rGN, 

JOHA1'-lh.J2jj.3Ud.G . 

r.t1.1l.h dVAAL 0 

5 . 11 . 1963 . 

When I was in ~retoria Prison, I had an 

opportunity to write to JOu and I do trust you received 

my letter although I hClve llot had a reply from you. I have 

now been transferred to Leeuwkop prison. You will probably 

have read in the newspapers , t hat I got a further charge 

uBder the uaootage £aw , and that my 8entence has now been 

increased to twenty-two years . I do not know how long I 

will be in t his prison tacause, we h&ve been warned that 

convicts do not s tay very long in t his gaol because it is 

really a depot where convicts from allover the country 

are brought for classificbtion . There are four classes of 

convicts , depending on the seriousne0S of the offence which 

t hey hdve committed . I and many other political convicts 

10 

are classed under 'D' which is toe lowest cl~bs . I have 20 

the privilege to buy some toilet requisites (eg . soap , 

toothpaste and brush) once a month; 8. 1 lCl I am also 

privileged to write ( and receive ) one letter in six 

montns . Life i s difficult in prison , but I am trying my 

best to bear it and I wish you and the rest of the family 

do not worry yourselves too much about me . How are my 

brothers and sisters get t ing on . I think about tnem very 

much and I do hope that they are in bood health and t hat 

they a re happy . I hope you have by nml received my 

bag which I sent from Pretoria . It should be given with 

my love to Adolphus 8~d the clothinr.t in it should be 

given to him too . 
-- I --/ 

30 
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I am making arranbements to send the rest of my property 

to you, and you will deal witn it as JOU tnink fit . 

How is my yo~~g sun? tie must be growlng steadily into a 

man . I am eaGer that he s~lould go to sc_~ool as soon as 

he reaches the right age, 

I have alreud:' explained trldt I !::lay bo somc 

months only in t~is pri~on uS it i~ a Depot , so you must 

not be surprised vrLen my n~xt l(~-:ter to you is written from 

a different priJon . nowever, I 3hall alwJjs make it my 

duty t o keep in touch with you even if tae privilegeis 'given 

once after six months . But I shall give you the smallest 

news about myself se t..tld.t .you s~J.oulci ... ot remain dnxious . 

I do hope also t~at you will give me as much news about 

yourselves WDen Sou do write . Elease send me some money 

(r~ot more than 1:\4-00) so t!la t I can lJuy tIle few things that 

one is privileged to auy . 

Give my Dcst ret;c....r<is to tne fariiily and all 

my friends . I "fish you all avers !l:Ppy Gt.ristIllClS and I 

wish you well in the ~ew Year . 

To ~ 

Mrd . Rhoda Malg8s 
Biock 45 El , 
New Brit;hton , 
PUrtT ~1IZA3nTH Cape . 

I am you devoted ~on , 

(u"nd) .b.tll~,,_,,::lT . 
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JfL Trlb 0U:2J:t,.:jl·jE CuuRT O}' 3uuTrl AFRICA 

(Tfu1.1; .. :N n.liL PRuVINCI.hL D IV I.:;, ION ) 

Ex parte application of -

Applicants 

versus 

Tl-lli 0'1",,< 'l1E Hespondent 

On 21. 2 . 1964 

-------------- --- - --- .~- ------------------
Tfl.bRON J . 

In tnis case ~ have come to the conclusion 

tha t I should , in terms of section 3G6 (1) of }~ct 56 of 

1955 , reserve que8tions 'Jf l aw w.lich I shall enunciate 

presently , and ~lso to grant le~ve to appe~l , which I shall 

specify in more detail presently . 

In regard to all the ~ccused in terms of 

section 366 (1) I res crv e the follovTir~~ que.> tion of 18.W for 

consideration by the court of appeal . :rhe first is Wl1ether 

the provisions of sec t ion l l(b) TLR O~ uct 24 of 1950 , 

as _~~nded , ~re of rctros~8ctive effect, so as to 'Tender 

the accused liable for the acts conmitted prior to the 

enactment of this Act . The second question of law reserved 

is whether the provisions of section 12(6)(b) of the Act 

are sufficiently clear and expreclsive in terms so as to 

provide thi s Court with jurisdiction to try the Accused . 

In regard to Accused Nos . 1, 3, 4 , 5, 6 and 

7, leave to appeal is granted in terms of sec tion 363 

20 

of the Act on the cjuestion of ventence only , namely , the 30 

ground being whetner ini.'respect of each of these accused 

t he sentence in all t he circumstances of the cas e is not 

undul y severe or excessive . 

-- IN --I 
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In rebard to Accused No.2 only, I brant 

leave to appeal on the follow~nb grounds whether the 

utate proved oeyond all reasonaole jou~t tnat Accused No . 2 

was or had been re~ideLt in t he Repuolic of Jouth Africa 

as required by section ll(b) Ter of the Act . 

I need not stres~ it bu~ I shoula mention 

it to avoid any ~OS3ibilitJ of miJtake or confuJion, that 

in regard to thid accused, too, leave is granted to appeal 

against the sentence . 10 

20 

30 
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- 382 - OHD.wR UF COURT 

(TRn ... .jV~I. .. i.L PHlVL:,C 1111 DIVI.:3ION) 

Pfu1TORIA , Frid ly the 21st day of l"eoruc.:.ry, 1964. 

Before the Honour~ble Mr . Jus tice Theron . 

In the 39Plic .t ion of 

lot Applican 

2nd Applicant 

3rd -tipplicant 

4th Applicant 

5th Applicant 

6th Applicant 

7th Applicant 

and 

Re3pondent . 

rl~vinL on the 13th da} of Heoruary , 1964 , 

heard l'lr . Fe Gtendtein ..J • .L~ . , wit!1 him J.Vlr . Kuny , of Counsel 

for the applicants bnd ~r. ferblancne, of Counsel , for the 

State and havin~ read the Applic3tion for leave to Appeal 

against the convicticnd and sentences impaled upon the 

applic~nts ~t Pret cria on tIe 1s t Lctoo8r , 1963 , by tae 

Honour8.ble Hr . Justice Theron , 

Tf-~ CGCJ.tT ~..J.u.d.v£jD JU.tJGi\lhl~T . 

Th~t leave be ~nd is here-

by granted to Applic~nts ros . l , 3, 4, 5, 6 and 7 to 

appeal to the App~llate Division of tne Jupreme Court on 

the question of sente nce only, namely the ~roun being 

whether in respect of each of tueee appl icants the 

sentence in all tl18 circum3k.nce.:; of the cu~ e is not 

unduly severe or excessive . 

- -TIkT--/ 

.1 
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That le~ve be and is hereby -
granted to hpplicdnt ~0 . 2 to a~peal to the Appellate 

Division of the uupren:e Court on t :le Ground vl:1ether the 

State proved be;y ond reaoon'~ble doubt thJ. t he was or '1.nd 

been re~ident in the rlepuolic of ~outh ~frica as required 

by section ll(b) ter of act 44 of 1950, us well us against 

the sell tence . 

T~.::.w ClJDLlT lu...JJJ.J:\Tb8 tho follm·Ting que.Jtlons 

of l~w for considerltion oy the ~ppell~te Division in 

regcird to all the a~plicants : 

Firstly, vlhether the 

pr ovisions of section 11(0) ter of ~ct 44 of 1950 , as 

amendeu , ~ 'cl of retrospective effect so ~v to render the 

accused 1i~ole for th~ ~cts comniuted prior to the 

enactment of this act . 

0ocond1y , whether the 

provi~lona of section 12(6)(0) of thb ~ct ~re 8~tficiently 

clear 'J.nd expre.3.::iive i:1 t<:;rL:..) .30 as to .r:,roviJ.8 t:1.i:o Court 

witt jurisdiction to try the accused . 

Vorster and Prinsloo, 
P. O. Box 1167, 
P.riliTG.tUh . 

(dgndj N . L . J . LhLE~3 
11.0.3 L:3TANT l"I.LI.:f L::d.J:U •. d. 

2CJ 
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TRANSCRIBERS CERTIFICATE. 

We, the undersigned, hereby certify that the aforegoing 

is a true and correct transcript t (' the best of our 

ability, of the evidence recorded by mechanical means 

in the case of 

PAGES 1 - 159 ( ""\ 
f ,(r vJ 

\ \ j ( \, ':1 

f~ -- \ 
tYILJOEN. 

PAGES 160 - 325 
/ 1\/ ~/) r ' , ~ ! .' Ii )' I, ' /. • . J 

.~ 
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