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the appellants were these. Having formed the opinion that 

Dr Joubert was unable to act as an assessor, the trial judge 

was faced with three choices: to order the trial to proceed 

before the remaining members of the court (in terms of para 

(a) of s 147(1 )); to order the trial to start de novo, and 

for that purpose to summon an assessor in the place of Dr 

Joubert (para (b)); or to direct that the trial be stopped 

and the proceedings be quashed (in the exercise of his inherent 

power). (Cf R v Matsego & Others 1956(3) SA 411 (A) at 417 

H). His choice was a matter which affected the composition 

of the trial court, in which the accused were vitally 

interested, and on which they had a right to be heard. 

The learned judge was not entitled to assume that the accused 

would not prefer to start de novo. The fact that they 

made an application to quash the proceedings made it clear 

that they did prefer to have the trial start de novo. The 
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failure to give the accused a hearing was therefore an 

irregularity which vitiates the convictions. 

Special entries 1.4 and 2 arise out of 

the learned judge's ruling that Dr Joubert's third report 

and paragraph 6 of his second report were inadmissible and 

could not be received in evidence; and that the contents 

of the statements made by the learned judge were not ooen 

to contradiction. The defence had sought to rely on material 

in Dr Joubert's reports both in support of the application 

to quash the trial, and in support of the application for 

the recusal of the trial judge, alternatively of Mr Assessor 

Krugel. The effect of the rulings, so they informed the 

trial judge, was to make it impossible for them to continue 

with the recusal application. (Here special entry 2 has 

application). The rulings also reduced the thrust of the 

appellants' argument for quashing. (Here special entry 1.4 



has application.) At the end of the argument in this court 

counsel for the appellants stated that they would not ask 

for the inclusion of special entry 2 in any order the court 

might make on the petition. Consequently is it unnecessary 

to consider it further. 

VAN DIJKHORST J dealt with the admissibility 

of the material concerned at pp 701 E - 704 H of the reported 

judgment. He said that, wisely, counsel for the accused 

did not dispute the existence of the rule that it is against 

public policy that there should be a disclosure of - private - _. 
__ __ __ .... -.-. :-.. - _.-..t... __ . -~:: ~.:.:..~ .1.:~:,":"---" .. ~':~~!: ""9~~._fl _~ 

discussions and deliberations between judge and assessors 

on the case before them, (at 702A). In this regard he 

conceived the case of a jury to be analogous (at 702 B). 

He said that contradiction of the detailed facts which the 

judge had put on record could not be allowed. lilt would 

put the credibility of the court itself at issue. Such 
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a situation is unthinkable. It is also against public policy." 

(at 703 F - G). 

Counsel for the appellants submitted that the rule 

of public policy concerning the inadmissibility of statements 

by jurors to impeach a verdict has no application to the present 

case. Here it was incumbent on the trial judge, once 

he had placed the 'facts' on record, to admit evidence in 

contradiction thereof. The rulings bear directly upon 

the fairness of the trial, and upon the propriety of the 

trial judge continuing to hear the case. Hence the 

irregularities fall into the first category of irregularities 

mentioned in S v Moodie, (1961 (4) SA 752 (A) and have 

per se resulted in a failure of justice. In Moodie's 

case HOLMES J A said at 758 F - G that the following rules 

may be stated in regard to irregularities and the question 

whether they have resulted in a failure of justice: 
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The general rule in regard to irregularities 

is that the Court will be satisfied that 

there has in fact been a failure of justice 

if it cannot hold that a reasonable trial 

Court would inevitably have convicted 

if there had been no irregularity. 

In an exceptional case, where the 

irregularity consists of such a gross 

departure from established rules of procedure 

that the accused has not been properly 

tried, this is per se a failure of justice, 

and it is unnecesary to apply the test 

of enquiring whether a reasonable trial 

Court would inevitably 

if there had been no irregularity. 

Whether a case falls within (1) or (2) 

depends upon the nature and degree of 

the irregularity." 

It seems that the reference in counsel's argument to the first 
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category was an error; the justification put- forward in the __ 

petition for the hearing of a preliminary appeal on the special 

entries on the basis of a limited record was that the general 

rule referred to in category (1) is not applicable. 

CONCLUSION 

In my opinion this case is of the 

exceptional kind which justifies the making of an order for 

the hearing of the appeal in two stages. For the reasons 

advanced by the appellants, it falls into a very special 

category. The proposed course would be convenient to all 

parties and the court, and it would not result in 

disadvantage to anyone. (A consideration not so far mentioned 

is the fact that some of the appellants are serving sentences 

of imprisonment. If their convictions are to be set aside, 

that should be done at the earliest stage possible.) 

Special entries 1.1, 1.2 and 1.3, at 
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least, raise points of substance which, if decided in favour 

of the appellants, will probably be decisive of the appeal. 

The arguments advanced in support of them are cogent. 

(The argument in regard to special entry 1.4 is not as strong 

and even if it should be decided that the learned judge's 

rulings were erroneous, it may well be held that such rulings 

were not irregularities of the kind referred to in category 

(2) in Moodie's case.) 

So far as the record is concerned, the 

Attorney-General's representatives did not at the end of 

the argument contend that adjudication of an appeal on special 

entry 1. as amended would require consideration of anything 

more than Annexure "A". Ex abundanti cautela, however, 

it will be made clear in the order that it is open to the 

State to make application to the court hearing the preliminary 

appeal to supplement Annexure "A" with other material which 
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is shown to be relevant to the issues in such appeal. 

The following order is made: 

1. Special entry 1.2 is amended by the substitution 

therefor of the following: 

"1.2 Thereafter, and on 10 March 

1987, the trial judge, purporting 

to act in terms of section 147(1) 

of the Criminal Procedure Act, 

No 51 of 1977, acted irregularly 

by ruling, without hearing 

any argument thereon, that 

the assessor Dr W A Joubert, 

had to recuse himself and had 

become unable to act as assessor, 

notwithstanding that no application 

for recusal had been made either 

by the State or the accused, 

that Dr Joubert was not willing 

to recuse himself and that he 

was willing to continue as 

assessor." 
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2. (a) It is directed that the appeal on special entry 

No 1 as amended be heard as a preliminary appeal 

separately from the main appeal~ 

(b)(i) The record for the purpose of the adjudication of 

the appeal on the said special entry shall 

be Annexure "A" to the petition. 

(ii) Leave is granted to the State to apply to the court 

hearing the preliminary appeal for leave to supplement 

the record being Annexure "A" with material which 

In 
is shown to be relevant to the issues ~ such appeal. 

3. In regard to the application in Case No 54/89, 

the date on or before which a petition seeking leave to 
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appeal upon grounds not granted by the triaL judge 

shall be filed, is extended to the date fixed by the 

court hearing the preliminary appeal when giving its 

decision thereon; 

(b) the duty of the appellants to order and prepare copies 

of the full trial record for the main appeal is 

suspended pending the outcome of the preliminary appeal 

and the outcome of the petition for leava to appeal 

referred to in sub-paragraph (a) hereof. 

CORBETT C J 

BOTHA A J 

concur. 

H C NICHOLAS A J A 



 
 
 
 
 
 
 
 
 

Collection Number: AK2117  
Collection Name:    Delmas Treason Trial, 1985-1989 
 

 
PUBLISHER: 
 
Publisher: Historical Papers Research Archive, University of the Witwatersrand 
Location: Johannesburg 
©2016 

 
 
LEGAL NOTICES: 

 
Copyright Notice: All materials on the Historical Papers website are protected by South African copyright law and 
may not be reproduced, distributed, transmitted, displayed, or otherwise published in any format, without the prior 
written permission of the copyright owner. 
 
Disclaimer and Terms of Use: Provided that you maintain all copyright and other notices contained therein, you 
may download material (one machine readable copy and one print copy per page) for your personal and/or 
educational non-commercial use only. 

 
People using these records relating to the archives of Historical Papers, The Library, University of the Witwatersrand, 
Johannesburg, are reminded that such records sometimes contain material which is uncorroborated, inaccurate, 
distorted or untrue. While these digital records are true facsimiles of paper documents and the information contained 
herein is obtained from sources believed to be accurate and reliable, Historical Papers, University of the Witwatersrand 
has not independently verified their content. Consequently, the University is not responsible for any errors or 
omissions and excludes any and all liability for any errors in or omissions from the information on the website or any 
related information on third party websites accessible from this website. 

 
This document forms part of a collection, held at the Historical Papers Research Archive, University of the Witwatersrand, 
Johannesburg, South Africa. 

 
 

 
 
 
 
 
 
 
 
 
 
 


	AK2117-P10-049�
	AK2117-P10-050�
	AK2117-P10-051�
	AK2117-P10-052�
	AK2117-P10-053�
	AK2117-P10-054�
	AK2117-P10-055�
	AK2117-P10-056�
	AK2117-P10-057�
	AK2117-P10-058�

