
IN CvURr OF SvUTH A RICA 

JOHANNESBURG, this 14th day of AUGUST , 1964 . 

In the =atter between: 

LESLI::: iBRUCKER 

A D 

COL. KLINDT N. O. 

HJS . 

• 

Applicant 

Respondent 

SNYMAN, J.: Thie matter came before me on the evening of 

Friday the 7th ugust, 1964 by sy of an urgent ap lication. 

'rbe applicant is the wife ot one Ivan Frederick Schermbrucker 

who is presently in the custody of the South African Police 

having been detained tor interro tion in terms of Section 17 

of the General Law Amendment Act, No . 37 of 1963 (I ehall ' refer 

to it merely as Sect ion 17) . he responjent is the officer 

in charge of the Security Branch of the South Atric' rolice at 

Johannesburg. The atter was not argued on Friday evening 

but was postponed by consent to the 11th August an asain to the 

13th August, the respondent having given an undertaking that in 

the meantime no interrogation of tbe detainee would take place 

until the application had been heard and disposed of by me . 

The pur~ose of the p08t~onements was to allow the respondent 

t answer the allegations made against him and to consider 

whether he would allow a le ~l representative to see the 

detainee . 
• 

The complaint of the ap licant is that on the 4th August, 

1964 she received a meesa e, which in itself is undated, from het 

husband which had apparently surreptitiously, and indeed in the 

circumstances , unlawfully, been sent to her . She does not 

disclose! ••• 
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disclose in What manner she received this message but she has 

laced a photostatic copy of the document before e. She says -

and it is accepted -- that the document is in her husband ' s 

handwriting. 

o.J ...... 

The contents of the document"'**- set out in the petition . 

According to it the detainee s interrogated on the day before 

he wrote the note for a contin OUB period of 28 hours during 

which period he twice collapsed and was revived by cold water 

being poured OTer him . The essage also says that during 

the interrogation the detainee s being questioned by anything f 

from two to six policemen who vilified hi. and thre tened him 

during the interrogation. The police, so the message states, 

had also threatened to continue ith this mode of interrogation 

in the fUture . 

The following day the applicant obtained the permission 

of the respondent to see her husband, the detainee, in order 

to discuss cert in business matters ith him and also the 

welfare of their children. This interview too~ place on the 

5th August in the presence of two policemen. She ays she then 

noticed that her husband was pale , depressed and exhausted, and 

that his eyes were bloodshot an that wben be si ed a document 

his hand trembled . Prom that she concluded that his co plaint 

in the message was well-founded and that he was being subjected 

to ill-treatment. It was on that basis that she brought this 

application before this Court . Sbe seeks the following relief: 

"An Order: (a) Declar that the method adopted by 
• 

the police of interrogatin your Petitioner ' s husband 

is unlawful; 

(b) An interdict restraining the police from 

continuing . this form of interrogation, and from maltrea-

ting your Petitioner ' s husband, and ore rticularly 

/ ... 
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"part1cu~ar~y an interdict that they retrain fro. 

interrogating him in such a y and for such con-

tinuous ~ength ot time a l e c~cu~ated to impair 

his physica~ or mental he~th; 

(c) Other or alternative relief; 

(d) Costs ot suit . " 

Respondent has now placed his answering and supporting 

• 

affi avite before me . He etates that he is Iosse sed of the 

or1gina~ document, that is the ~~egej messa e by the detainee 

to the app~icant. He avers th t certain worde in the document 

were heavi~1 atrucK out fro. it . In the fora that it is be for 

e these words are i~legible, but the respondent b s caused it 

to be examined by an expert wbo has said under oatb th t tbe 

words struck out read as follows: 

. . . send this news overse s 1mmedi~tely & " • • • • " 

ith the words strucK out tbe document reads: 

"You must ••••• see wbat can be done" . 

It these words are read into the document it reads: 

"You ust send this news overseas immediately see 

what can be done" . 

In these circumstances the r spondent alle3es th t the true 

purvose of tbe a~eged mes age by the app~icant is to make 

propaganda a ainst the South A£rican Police. 

The respondent as also himself interviewed t e officers 

who intsrro ated the detainee he says that he has satisfied 

himself tb t this ~l ged ill-treatment did not take place . 

Re deniee it coapletely and says th t no unlawful methoa was 

employed in tne interrogation. The respondent also caused the 

detainee to be examined by a aenior district Burgeon, Dr. Rosen-

berg. Hia affidavit is bsfore .e . / ••• 
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I will not re d the whole of it as it i s not necessary, but the 

more relevant portion of it reads ; 

"At 4 . 15 p . m. on Friday thp. 7th August, 1964, at 

the request of Co • Klindt, I examined Detainee 

Ivan Frederick Schermbrucker at the Fordsburg 

Police Sation. 

I proceeded to do a routine examination o·f his 

heart, chest, abdomen, including blood pressure 

(158/90) and reflexes . There were no fine 

tremors of his fingers, his reflexes were normal 

and not exag...;,erated in any way . 

abnormality was detected . 

No clinical. 

He indicated tha t he had pains in his back 

pointing to the lumbar region . I asked htm 

to stand up and examined his back, subjecting 

his spine to various movements . He elicited 

no &articular tenderness to pressure in the 

lubar muscular area. 

At the time of my examination I found no evidence 

of any physical. or mental exhaustion and I found 

no reason on clinical grounds why the ssid 

Schermbrucker should have been examined by a 

private practitioner. " 

ThoSLthen are the facts before me . It must be quite 

apparent that on those f acts , which of couree ar no& con

cl usive -- it is evidence by way of affidavit which has not 

been properly tested , that a serious dispute has aris n on 
• 

the acts. On the papers it would seell tha t the prospect of 

succees is against the applicant . A dispute of f act such aa 

this/ ••• 
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this cannot pr periy be deci ed on affi avit 'r . ,athouse, 

no doubt re lsin bis ifficulty,bas ask d th t th det inee 

himself be ordered to be brought to Court under Rule 9( ) of 

th Rul s of Court , so tbat b y give evidence and be examined 

and cross-examined . 

This rai sed a difficulty , ~ely , th~t tbe ree~ondent in 

stating hiG csse to t is vourt s indicated tb bae r efused 

the request for a legal re rasen. tive to see th de.ainee . It 

is common c use that he w s within his righ~e in 0 refUSing. 

Furthermore, tbe res ondent 13 hat he bas also refused ths 

detainee ermission to come to C urt in person . I makes the 

submiusion -- anl t is the re6~ondent ' s ca~c b ~ re me -- tnt 

t i Court H3S no po er t en orle Cu e ino the respond-

ent to ~roduce the d IAL • h says tha t in ---any event it is not 1n th tnt reat th~ detainee 
~-= 

sbould be brcugbt into ubl.1c I,;ourt. 

By agreem,nt between counsel this ubmi sion by the respon-

dent h s been taken before as a pr liminary po t d they 

have confinod the selvos to ar ~n hether or not this Court 

h 5 the :t>0wer to or er tr.e d t inee to be brought b'~ore it . 

It was aleo inherent in he "r"liminal"Y oint tot.t i I foun 

in f your the applican • ~ shou~d al 0 decide whether 

I shoo d exercise y discretion under Rule 9 (a) of the Rules of 

Court anj orler th t the detainee be brou .ht to Court to give 

viva vo e evilance . 

No argu ent was addressed to me on the point hether or not 

the pplic 

husban • 

-was entitled to ac as a negotiorum g ~tor for her 

.. he uoban~ h 8 no brought these proceedinJs , nor 

hilS e in any nner, a VB ~erha by this documen~, indicated 

th t he d_sired an applica ion 0 be de to Cour •• The bas is 

uOlon/ •• • 
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upon whI~h the applic t clai to act as she does is the 11egeo 

wrongful tre tment of th det in v durin his interro6ut ion • 

• She does no baoe h.er right 0 0 Ii 

eroun~ of ~is etention ab suo • 

~tloru ge$tor on thv 

he de ainee i detained 

under SectIonl7, anj it is co~ n cause that that detention is 

1a r~l in te1 ~ of th~t SectI0 ~h basis of ~er a plioa-

tion therefor ai fero from th ordinary 'rit ot habeas corpus , 

or as it iamore correct y nown the ~rit de homine libero exhi-

bendl. • Kotze , for t" r "'pondent , di not contest 

the app1Ic t ' s ri ht to brin- t e appl ic tion ani in the 

oircumst nces I h ve giv n audience to the appllc nt wi hout 

ap lying y mind to thi9 sect o. the tter . 

The i~su t en afor ;6 hether ... ection 17 ot the 

,en ral Lal A en ~nt ct ~o . 7 f 1963 eprives !;his Court 

0 its pcwer to order Any pers n .0 giv~ evidenoe beforo it 'in 

terms of ul 9(a) of th ,ule of ::ourt. These rulo3 hay 

by n cincor_or' ted in t e lupr ,me Court ct . • 59 of 195::1 , 

by section 3 thereof . 

,lectioa 17r d as follol'TS:-

" (1) l'fot-vl the ~an.1ind a :y-linill.2' to tne ntr 'Y in any 
w contained, any commissioned officer as defined 

in 3ection 1 of .l ..1.'0 ice ct, 7 , of 1958 , 
y fro. ti e to t without rrant arre t 

or c used to be .;L sted any fler on whom he 
suspects upon re 8 Ie grounds 0 .Aving 

committej 0 in nuin or havin int nded 0 

commit any offence nder th ~uprre sion ot 
Communi Act, 44 vi 195 • or under th last 
mantio Ac; appll u by til Unlawtul 
Or.)U1lis ~ions. ~ t. 34 of 196 , or tho of! nce 
of sabotSt;e , or h in his ol'inion i s 'in 

posse sion of any 'n~o . tion relBtin. to th 
commie io of ~ Juch offeno or tti~ in sntion 
to co~~it any uc Llenca , oj det ain such 
~er on cr cau sf tl v be e ~i ed i eu tody 
for inteI'ro 'at i~n in ("onnection with the 

/ .. . 



- 7-

• 

"the commission of or intention to commit such offence, 
at any place he may think fi t , un~il such per son hus 
in t he opinion of the Commis sioner of the outh African 
Police replied sa tisfactor ily to all questions at the 
saiu interrogation , but no such person shall be so 
detained for more thdD 9y days on any particul ar 
occasion when he is so arres ted . 

( 2) 0 person shall excp~t with the consent of the 
Minister of Justice or a commissioned officer as 
aforesaid have access t o ~ person detained under 
sub-sec.{l); ~rovided "t t not less than once during 
each eek such person shall be visited in private by 
the magistrate or an a dditiona l or assistant gistrate 
of the distri ct in which he i s detained . 

(3) No court shall have jurisdiction to order the 
rele se from custody of any person so de ined. but 
the sai d inister may at any time direct that any such 
person be Jeleased from custody . " 

This section has received t~ consideration of the 

Appellate Divis ion in the case of Rossouw v . Sacks 1964(2) S. A. 

551, an .! alth"u.;h the f acts in that case are different from the 

facts in t he matter before me t .e construction pl aced upon the 

section by the Appellate Divis i on afforJs guidance to me in 

this matter . 

In tha~ case t he proceedings were instituted on behalf of 

a detainee by an attorney holdin his power of attorney If 

Mr. Kotze ' s contsntion i s corr ct that a detainee is excluded 

from t he jurisdiction of the v ' ts during his detention . then 

Sacks should have been so excluued. ut neither befor~ the 

Cape Provincial Divis ion· nor the Appellate Di~ision Jas tha t 

point t ken; nor di d the Courts 0 so mero motu , although in 

matters of jurisdiction the c UJ;,ts must do so . Furthermore . 

at / •.. 
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at p . 559 of the report OGILVI~ THOMPSON , J. A. deals with the 

question of jurisdiction thus: 

"AI though Section 17 (3) in t erms only excludes the 
jurisdiction of the Court in rela tion to ordering 
the release of the detainee , the inability of the 
latter to have access (save with the consent of 
the Minister or a commissioned officer) to his 
legal advi ser is likely in pr actice effectively 
to preclude any resort to the Court during the 
period of his detention. " 

In t he circumstances it seems to me tha t a detainee is 

not denied the right to seek relief in the Courts in appropriate 

circumstances, provided he can do so through an agent . In 

other words , his access to the courts remains unimpaired save 

for the obsta cles placed in his way by Section 17 . 

The qu estion which remains and which i s really the crisp 

issue before me is whether a detainee is entitled to appear in 

Court in person either to conduct his own case or to 5ive viva 

voce evidence . 

In terms of Section 17 no person, and this includes his 

legal advisers, may have access to a detainee except with the 

consent of the Minister of Ju st ice or of a commissioned officer 

of the South African Police. If such consent i s not forthcoming 

it may well be, in t he words of the learned Judge of Appea l, tnt 

in practice he might effectively be pre~luded from his resort to 

the courts during the period of h is detention. Thi s dicta by 

t he Appellate Divis ion has a bear ing on the question whether a 

detainee can appear in court in person • If a detainee could 
• 

appear in person the learned Judge would hardly have put the 

proposition as h i gh as he did for the detainee with whom he was 

concerned was a practising advocate . 

In/ • •• 
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• 
In dealing with the purpose of Section 17 the learned Judge 

of Appeal remarked as follows at p . 560: 
0+0-4(. -

"Counsel for appellant (the d~), while maintaining 
I that certain contentions b.ad been wrone,ly at,;ributed to 

him in the jdugment of the Court a quo and expressly 
repudiating any intention on the part of th Legislature 
to authorise what counsel for appelLant descri ed as 
"any form of psychologicul compulsion", sub tted that 
the purpose of detention under sec . 17 is to im rison -
that is to aay , punish - the detai nee while he continues 

\lc.)o..<1\ q. 
to decline to speak. Counsel for respondent (the State), 
on the other hand, submitted that the sole ~urpose of 
the detention was for the convenience of recurrent 
interrogation. Neither of these submissions is , in 
my view, entirely correct. No doubt, the initial 
arrest and the detention in custody is , as counsel 
for respondent says , tor the ~urpose of interrogat i on. 
But, in the case of a detainee who declines to speak , 
or who fails , in the opinion of the Commissioner of 
Police, to "reply satisfactorily to all questions" , 
the continued detention au~horised by sec . 17 is , 
in my judgment, designed to induce him to speak - tha t 
is to say , to reply, in the opinion of the Commissioner 
of Police, "s tiafactorily to all questions" . 

At p . 561 thv learned Judge of Appeal goes on : 

"It mayreadUy be po"tulated tht ' rliament can 
never have intended th t the detainee should, in 
order to induce him to spe ,be subj cted to any 
form of assault, or that hie health or resistance 
should be impaired by inadequate food , living con-
ditions, or the like . 'ually, the interroa tion 
expressly authorised by sec . 17 cannot, in my 
judgment, be construed as in any way sanctioning what 
are commonly d~scribed as third degree methods . " 

At p . 562 the learned Judge goes into the que on of 

the approach that a court should have in dealing with applica-

tions of this ~ind. I do not think it is necessary to 

read/ • •• 
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read the whole but the le rned Judge of Appeal deals fully with 

the manner in which a statute i nterfering with the liberty of 

-a subject should be construed. After bavino analysed both the 

English and South African authurities on the po i nt nd having 

indicated that they are all to the same effect, he concludes : 

"I accordingly conclude th t in interpretin sec . 17 
this Court should accord preference neithe! ~o the 
"strict construction" in f vour of the individual 
indic ted in Dadoo ' s case, supra , nor to the 'strained 
construction" in f vour of the Executive referred to 
by LORD TKIN in Liversidge ' s case, supra, but that it 
should determine the meaning of the section upon an 
examination of its wordi~ in the light of the 
circumstances whereunder it was enacted and of its 
general policy and object . " 

Dealin~ with the purpose a terms of Sec . 17 the learned 

Judge of Appeal says at _. 564: 

"The ~urpoee and express I'tQ.S of sec . 17 - all us 
analysed above - - do not ap ear to me to rev al any 
intention on the part of t e I,egislature to a leviate 
the lot of a detainee during his detention . Having 
said that , I would , however, Beain emphasise that the 
Legislature cannot be pr sumed to have aut,10rised any 
maltreutment of the detainee in either body or mind . 
The weekly visit of a me i s tra te provided for in sec . 
17(2) was , in my opinion, des i6Ded by the Legislature 
in order tha t detainees , isolated as they are from all 
contact with the outside world, should have access to 
a . res onsible independent person at least once a week. 
It is perhaps almost unnecessary to add that it would 
manifestly be the duty of ~he visiting magistrate to 
t ake al,propriate steps in regard to any irregularity 
in th conditions of detention or the treatment of 

• 
the detainee . " 

The words used by the learned Judge of A~poal, namely , 

"isolated as they are from all c ntact with the outside world" , 

again have a bearinB on the question before me, namely whether 
a detainee can be allowed personally to appear in Court . 
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The Appellate Division in ossouw' s case dealt with the 

issue whether the detainee there \'I8.S entitied to be supplied 

• 

~ith or to be permitted 
matter 

to receive and us~ a reasonable supply 

of reading Ea~epi ~ and writing terial . It accepted without 

apparent question the fact th t the detainee had br~ught procee

dings before it wnilet under detention. 

These expressions ho"ever were clea rly not intended by the 

Appellate Division to amount to a findinz . I ust therefore 

consider the issue before me in the light of sec . 17, but with 

the assist ~nce and guidance which have been ffor e~ e by the 

Appellate Division in Hossouw ' s case . 

To para.hrase the relevant .rovisions of sec . 17, it 

provi des: 

(a) That a detainee may be de tained in custody for 

interrogation at any lace his detainer may 

think fit . 

(b) He may be detained until he has satisf~ctorily 

answered all questions put to him but for not 

longer than 90 days on any particular occasion. 

(c) No person shall have access to a detainee except 

"ith the permission of the inister of Justice or 

a commissioned officer of police . 

(d) A magistrate shall visit the detainee once a week 

to take steps in reuxd to any irregularity in the 

conditions of his detention or the treatment of the 

detainee . 

(e) No Court shall have jurisdiction to order the 
• 

release from custody of any detainee . 

I must now ut to yaelf the question: Havin regard to 

the purpose of the section an he manner of its construction s 

laid down in Roe ou,,' s caee, di the Legislature by these 

/ ... 
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these provisions intend that a detainee should be kept away 

from access ~y other persons so completely th t even the right 

~nd duty of a Court tD be open to all the country' s citizens, 

is to be interfered ith? That the Coure has a duty to 

the citizens of the State to p.l·otec t them against he unlawful 

conduct of the Executive is axiomatic in our jurisprudence. 

It is equally axiomatic th t tho L gislature, an. the supreme 

Sovereign bOdy, can curt il th rights of the Courts . Eut 

the Courts will not lightly as ume such an intention on the 

part of the Legislature . How ver, if the meanin and inten--
tion of the Legislature is cle r upon an examination of the 

wording of an enactment in the light of the circumst~ces under 

which it was enacted and of its general policy and object, then 

the Courts will give heed and effect to it . 

The circumstances here nre that the Legislature had conceive 

of these harsh measures and prOVisions in order to gain informa

tion in regarJ to the commission of offences under the Suppres-

sion of Communism Act, 1950, the Unlawful Organisations Act, 

1960, and the offence of sabota e: 

affecting the safety of the sta.e. 

In other words, offences 

Sub-section 17(4) limits 

the period of time during which section 11 may oper_te, and 

thereby the Legislature has shown an intention that this section 

should only be applied Whilst there exists a state of affairs 

harmful ,to the safety of the St t e anj in order to co bat it . 

It seems to me that the Legi lature intended to isolate 

possible informants ani by mean of that isolation to induce 

them to impart information to h police which wilL aseist them 

in their task under the Acts montioned. If th~t i olation is 

interrupted the object of the ~egislature may well be defeated . 

It seems to me tha t it is for thnt reason that the Legis

lature, recognising that some Ii ited interruption might be 
v 

/ ... 
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be necessary in proper circums ces, b s appointed the Minister 

of Justice and ~ommissioned officers of the police as persons, 

and the only persons , "who shoull have the " right to allow an 

interruption. 

It is for that reason also that the Legislature has providD 

specially that an independent person , namely a magistrate , should 

weekly see detainees and so ensure that there is no irregularity 

in their detention or in their treatment which might adversely 

affect their health . It is very clear thut the magistrate who 

sees a detainee has a duty to· t ke steps to put an end to any 

irregularity or improper treatment. It is equally clear that 

a detainee in such circumstances has access at least once a week 

to a magistr te and that he could andshould make his complaints, 

if any, to the magistrate so tha t the latter might invsstigate 

and deal with them. 

In regard to the reason why 0 ly the Minister of Justice or 

ancommissioned officer of the police cave been given the right 

to interrupt the detention, 1t 1 no doubt because these persons 

have special knowledge anJ are therefore in a yos1tion to decide 

"hen to ailo'" access to a detainee, that is, in circu1ll8tances 

that will not materially interfcre with the purposes of the 

enactment . 

If I am right in my view of the circumst nces hereun1er the 

section ~s enacted, its gener 1 policy and object, then it 

follows th~t the Minister of Justice and the commisoioned officer 

of the police are the only person competent to judge of the 

position. Interruptions of detention by the Courts WOUld , by 
• 

a parity of reason , frustrate the general policy and object of 

the section. In my view t herefore the meaning of sect ion 17 is -
that only the Minister of Justice or a commissioned officer of 

the South African Police can gr t access to a det inee anj that 

/ ... 
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that a Court cannot order that a detainee be brought before it in 
. 
pereon during the period of his detention. 

Mr . Rathouse has advanced the subtle argument that it 

is only access to the Iletainee r·hich is forbidden and not access 

by him. He says he is only asking for aocese by the detainee 

to this Court . This argument seems to me to cont~1n a fallacy : 

In human intercourse access involves a twofold concept,namely 

access by each of t he persons involved to the other. There can 

be no such thing as access by one person alone, save in respect 

of inanimate objects . Accees by one person to another inevi-

tably involves access by that other to the firat per~on . 

I rule therefore that this Court is precluded from 

ordering the detainee to appear before it in person either 

to conduct his own case or to uive viva voce evidence . 

The applicant is ordered to pay the costs of the application 

up to this ruling. 

• 
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