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COU NT TIJO 

1. 

Th e essential elemen t s o f the charge 

arB set ou t bel ow :-

Ca) Durin g the pe r iod 15/9/1974 to 

the 25/9/1974 a t Du rban and 

Turfl oop a nd e l sewhe r e , 

Cb ) th e Ac c use d, 

(c ) in c oncer t and i n common pu r pose 

with certain others who a r B listed , 

Cd ) wi th in t ent to e ndanger the 

ma int enan c e of l aw and or der , 

( e) or ganised and/or ar ranged Pro 

Frel imo Ra l lies . 

Th e act s o f o r gan i sing and arranging t he 

rall ies had the r esul ts , o r we r e like l y 

to have had any o f the follo wing resul ts , 

to / .• • • 
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to wit 

(i) to ham~ e r or to deter any persons 

from assisting in the maintenance 

of law and order; 

(ii ) to cause or encourage an in -

surrection or forceable resistance 

to the Government ; 

(iii) to further or encourage the 

(iv) 

(v) 

achiev ement of any political aim , 

including the bringing abo ut of 

any social or eco nomic change , 

by violence or forceable meanSj 

to cause serious bodily injury 

or to endanger the sa fety of any 

person; 

" 
to cause, encourage or further 

feeling s of hostility between the 

White and other inhabitants of the 

Rep u blicj and 

(Vi ) / .... 



(vi) 
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to embarrass the administration of 

t he affairs of the s tate . 

Fu rther Pa r ticular s : 

The nece ssary intention to endanger the 

maintenance of l aw a~d order is i n fer r ed 

from 

(i) the acts them se l ve s ; a nd 

(ii) the fact that the purpose of the 

rallies wa s : 

(a) to celebrate the success and 

advertise the efficacy of a 

violent revolutionary s truggle; 

( b ) to embarra ss the state and to 

seek confrontation with the 

a u thoritie s and the police; 

an d 

(c) to arouse violent emotional 

r eaction amongst the various 

pop ulation groups . 

2 . / ••• . 



2 . 

In or de r to delineate the issue s i n th i s 

Count it needs to be pointed out t hat it 

i s co mmon cause that 
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(a ) pa rt of a r a l ly was held at Turf l oo p ; 

and 

(b ) people gathered ou tside Curries 

Foun ta i n, Durban, but were dispe r sed 

a nd no r al l y was held; 

(c ) th e Mi niste r of J u s t ice had ban ned 

mee tings of SASO and ape by the 25th 

Se ptember , 1974 ; and 

Cd) th e o r gani zation and/o r arrangement 

of t he Du rban ra l ly was under the 

ba nne r of SASO and BPC . 

3. 

Th e i ssu e s which have to be decided are : 

A. (i ) whether t he r e was a n i n tention 

to endanger the maintena n ce of 

law / •• • • 



law and order; 

(ii) whether each Accused was in

volved in the organization 

and/or arrangement of a 

rally; OR 

8 . Whether the organization and/or 

arrangement of the rallies had, or 

was likel y to have had, any of the 

result s set out in paragraph l (i) 

to (vi) above. 

It i s submitted that the Sta te carries 

the onus of provi ng each of the po sitive 

assertions contained in this paragraph 

above, beyond a reasonable doubt, save 

that it is required only to prove on a 

balance of probabilities that an act, 

which it ha s proved , was likely to have 

had any of the results set out in B 

above . 

- 1 73 -

In / •• • • 
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In the event of the state discharging this 

latter onus, the defence is required to show 

beyond a reasonable doubt that the Accused 

did not intend such results. 

4 . 

The contention of the State is that the 

intention to endanger the maintenance of 

law and order is a matter which the Court 

will have to infer . 

Among other things it i s to be inferred from 

the fact, the state maintains, that the 

purpose of the rallies was : 

(i) to celebrate the recent success and 

to adverti s e the efficacy of a 

violent revolutionary struggle; 

(1i) to embarrass the State and to seek 

confronta tion with the authorities 

and with the police; 

(iii) to aro use violent emotional reaction 

among the various population groups. 

S. I .... 
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5 • 

Thi s thr ee-fol d pur pose is neither expressed 

nor admitted so that the State has t o ask 

that it a l so be inferred . So , again, there 

i s a chain of in ferences that the s ta te has 

to pro ve , and the State has to sho w that 

thi s complete chain is the only reasonable 

inference from the f acts. 

Rs 1 above 

Now in the fi r st place it dOBS not follow 

at all from "gatherings " to celebrate the 

conclusion of activities, that one is 

supporting t h e activities themselves that 

were concl ude d. 

Example : 

(a) Th e Ame r ica n Day of Indepe ndenc e on 

the 4t h July . 

Thi s is not celebrating or extolling 

armed rebellion. 

(b) Blood River on the 16th December. 

Thi s is not extolling or celebrati ng 

the shooting o f Africans. 

(c ) / •• • • 

, 
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(c) Armistice Dayan the 11th November . 

This is not extolling or celebrating 

trench warfare or the use of gas 

in warfar e . 

(d) V. J . Oay 

This i s not extolling or celebrating 

the dropping of atomic bombs . 

Secondly, there is evidence that Frelimo 

did not win a revolutionary war but were 

given autonom y by negotiation. There is 

no evidence on the Record to gainsay this. 

Re 2 abo v e : 

i.e . embarra ssi ng the State and seeking 

confrontation with the authoritie s . 

There is no e vidence of why this should 

be so. The s tate was friendly with the 

frelimo Go vernm ent in Mozambique, a s it 

still is, and th e re was no need to be 

p . 6249 

embarra ss ed / • ••• 
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embarra ssed . There wa s nothing i nhe re ntl y 

invitati ve of confron tation . The Court 

will theref ore have to consider whether 

th e evidence establishes that Accu sed 

continued the rally in defiance of the 

Government's ban , but i n the absence of 

thi s the r e is nothing that inherent l y or 

implicitly seeks confrontation with the 

sta te in a Pro-Frslimo ra l ly . The 

continuation of a rally in def ia nce of a 

Go vernment ' s ban, in addition, is not per 

58 terroristic. The State will have to 

s how facts , in the event of proving the 

cont inuation in defiance of the ban which 

ma ke it terroristic . 

Rs 3 above : 

The ho l ding of s uch a rall y does not have 

as a purpo se the a rou sing of violent 

emotional r ea ction among the various 

population groups , any mare than the 

celebration of Blood River does . (As 

PROF ESSOR VAN DER MERWE of Potch efstroom 

Theol ogical I . . . 



Th eo lo gical Coll ege said last week -

if the Afrikaa ners celebrate Bl ood River 

then Bla cks can celebrate Sharpsvil l e) . 

- 17 8 -

The evidence to the effect that one 

p erson said he was going to p artit io n the 

Minister of Justice to p r event s uch a 

rall y , is flimsy, hearsay and does not 

prove the aro u sing of violent e motional 

r eaction among the po~ulatiDn gro u ps. 

Th e actions of the peop l e at Curries 

Fountain were jovial . There is no evidence 

of vio l ent reaction by anybody u pon the 

holding of the r ally. 

The video -tape does not suppo r t the state's 

contention, at p. 14 , that the crowd was 

hostile and threatening nar do th e photo 

graphs. 

6. / .... 
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6. 

GE NERAL SUBMISSIONS 

(a) TurF1 00p Ral ly was not indefianc8 

of a ban. It was a n SRC Ra ll y and, 

in addition, trouble would not have 

occurred without police intervention. 

The evidence by the State that it 

was an SRC and not a SASO rally was 

overwhelmin g . 

LEO WABA , p .1 93/29; 196/1; 196/30 ; 

19 B/30 ; 199/25 ; 20 3/25 ; 232/14; 

233/19; 234/20 ; 274/2; 27(;; 
277; 314; 334; 338; 346; 

KEKA NE, 1465/10 ; 1467/24; 1501/1; 

NB: No attem pt made in re-examination 

to sugge s t that the Ra lly was not 

an SRC on8. 

Exhibi t C, p.5 B/3 3; p.62/30. 

(b) Durba n Ral ly: it was not intended to 

go on and there was no trouble at all 

except for police dogs attacki ng the 

crowd quite unnecessarily. 

TURf LOOP / .••• 



TU RrLOOP RALLY 

7 . 

The State contends that 

(a) the rally was not intended to be a 

peaceful celebration; 
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(b) the purpose of the rally was to 

advertise the efficacy of a violent 

re vo lut ionary struggle and to 

encourage emulation of such methods; 

(c) the purpose of the rally was to 

embarrass the State and to seek 

confrontation with the authorities 

and the police and to arouse violent 

emotional reaction; 

(d) the rally defied, illegally, the 

Minister of Justice's ban on SASO 

rallie s ; 

(e) that the rally created a violent 

emotional reaction amo ng the students 

who, unprovo~edt attacked the police ; 

(r) / .... 
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(f) it was the subversive placards which 

caused students to become so hostile 

that they attacked and injured White 

lecturers; 

(g) that it was the Accused who were 

responsible Far placards, which the 

state contends were subversive. 

8. 

The evidence does not support any of these 

contentions. In many cases the state 

evidence itself is contrary to v and gives 

the lie to, these contentions. It is an 

untenable version. I would like to 

interpose here to say that I f i nd the 

the attitude of the state in this case 

difficult to understand. It rolies on 

State Witnesses who totally oppose the 

State's own contentions. 

g. / ••.• 
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STATE CASE 

9. 

(a) PROFESSOR P .C. O. OLIVER 

The attitude of the students that 

morning was completely normal. 

There was no violence. This was 

after all had seen the placards. 

(b) CO NS TA 8LE VAN DER MERWE : 

(i) MAJOR ERASMUS gave the students 

15 minutes to leave t he hall. 

They le ft the hall in good order. 

(ii) His version of unpro voked stone 

throwing was manifest ly self

contradictory and untruthful. 

It wa s put to him that the 

police had set the dogs upon the 

stUdents. His repeat ed response 

was he "did no t seB the dogs 

being used at any stage ll 

(p.77/8) and "I did not at any 

stage see the dogs being used to 

chase / .••• 

p. 32 

p. 79 



chase the students away" 

(p.82/31). but when he was 

told that at the SNYMAN 

COMMISSIO N he had given 

conflicting evidence to the 

effect that he had seen the 

dogs used to chase the 

students he decided to turn 

a somersault and say he had 

seen the dog s being used to 

chase the students. 

- 182 -

(iii) He conceded that the pl ace 

from which he maintain s the 

students first threw stones 

was not the sort of place 

where stones lie - so much so, 

that he immediately wondered 

where they had got the stones 

from. He elaborated on that 

saying that it was probable 

that the students had had the 

stOll as in their pockets in the 

hall / .... 

• 

p. 84 
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hall. 

I submit that VA~ DER MERWE's 

evidence was poor and u~truth

ful. 

On his version he could not 

account for any reason for 

the stone throwing. He sai d 

the men s tudent s sat and stood 

on the wall for about five to 

ten minu tes. Th e stone 

throwing suddenly broke out. 

1'1 can't say what caused it". 

This i s unlikely in the ext reme 

for students who had obeyed 

and left the hall in good order, 

who had sp lit up on the soccer 

field s , sat on the stands For 

five to ten minutes and give n 

no inkling at all up to then 

of aggression. 

( c) ! .... 

p. ll4 

p.ll6!9 



(c) LEDWABA: 

(i) No.7 Accused was the newly 

elected SRC Pre si dent. When 

he was elected he suggested 

that the SRC should hold a 

rally to rejoice with the 

- IB4 -

new transitional Government of 

Mozambique. 

(ii) The SRC purchased paper for 

placards . 

(iii) No.7 came with a Rand Daily 

Mail and said that the rally 

was banned. We consulted 

legal people who said that 

ue could go on. 

SUBMIT: Thi s state evidence 

does not s ugge st a defiance 

continuation. Th ey took the 

trouble to find out their legal 

rights. 

p.193!20 

p.19B!21 

p.199 

(iv) ! .... 



(iv) At lunch on the 25th No. 7 

announced that the Rector 

had said the SRC rally was 

not affected by the ban 

and CQuid continue but that 

students should not miss 

classes. 

(v) No. 7 gave a speech on the 

historical background in 

Mozambique. 

No. 5 spoke and said freedom 

needs ones own involvement 

but he said he was not 

advocating the method used 

by Frelimo. 

SUBMIT: Neither of these 

sounds defiant, agitatory or 

wanting to advertise the 

efficacy of armed struggle, 

and this is the evidence of 

a state witness. 

- lB5 -

p.203 

p.20 5 

(vi) / •••• 



(vi) On the field No.7 told the 

students to disperse and 

"there was a good response". 

Female students went to the 

northern side and males 

students to the south, where 

their hostels wers . 
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(vii) No. 7 told the students that 

the SRC did not want a 

demonstration, merely placards 

to accord with the rally . 

I want to make the point here 

that the attitude of the state 

in regard to this point 

indicated that whenever it got 

into the difficulty of this 

sbrt of evidence from its own 

witnesses simply submitted that 

clearly the evidence was 

nonsense because what No . 7 

i ntended was the opposite -

p.209 

p.239 

namely I .. .. 
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namely he wanted confrontation . 

(viii) Th e students went on with 

their classe s that afternoon. 

(ix) I did not hear the instructions 

o ver the lou dspeaker by the 

MAJO R on the soccer field. 

(x) 1 think the assa ult s on the 

staff were primarily due to the 

police intervention. 

SUBMIT: Thi s is evidence from 

a State witness in con sistent 

with the State ' s content i on s. 

(xi) On the 22nd September, 1974 the 

SRC took a formal decision to 

hold t he rally. 

(i.e . before the banning). 

It should be remembered that this 

p.246 

p . 258 

p.26 8 

p.277 

witness / .... 



- 1 88 -

witn ess was held in detention, 

incommunicado, until the time 

he had completed his evidence. 

(d) H. W. M. NAUDE : 

The meet ing was not in progress on 

the fi eld . 

(.) S. KEKANE 

(1) We were attacked by the police 

and we retalliated . 

The State contention in its 

Heads of Argument is that no 

on e said that stones were thrown 

only after the po lice atta cked 

the studen ts. That is quite 

incorrect. Here is a State 

witness who says so. 

(ii) We were told m the diningroom 

that the Rector had given 

permi ssion that the rall y could 

be / •••• 

p . 1D 63 

p . 1448 
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be held on th e Wednesday . 

(iii) On the field I did not hear 

the MAJOR speak through the 

loudspeake r . 

(iv) Th e stud ents were me rely 

sitting on the steps . 

10. 

All the above is state evidenc e. It is 

evidence which comes f ro m witn esses whom 

th e state r elied up on a great ma ny times 

in its argument. 

Now what i s the po sition of the State? 

I s it accepting the ev i dence of it s 

wi tnesses above? If it is not,how does it 

rel y on the se witnesses ? I s it tak ing bits 

and pieces from the witnesse s when it s uits 

them and rejecting the balance of the 

eV i de nc e? 

The I .... 

p.146 6 

p.14 70 

p.1477 



The State is very unclear as to what 

it s attitude is in regard to its own 

witne sses. 

- 190 -

LOOKING AT DEFE NC E EVIDE NCE ON THI S RALLY 

11. 

(a) BIKO pointed out that at the 

Executive Meeting of SASO in Port 

Elizabeth decisions were taken to 

make a practise of celebrating 

certain events such as Suffer Day , 

Sha rp s ville Day and Compassion Day . 

The point I want to make is that the 

practise of Ilevent'l celebration in 

sympathy with or in s olidarity with, 

others, wa s an established activity 

in the Black stUdent community and 

nothing sinister s hould be attributed 

to it. 

(b) ~: 

(i) At a SAS O Local Committee 

p.43SS 

Meeting / •••• 



- 191 -

Meetin9 LEDWABA said that the 

SRC had decided upon a Viva 

Fr elimo Ra ll y . 

This evidence squares with the 

State witne ss LEDWABA. 

(ii) Re the placards: Among 1500 

students you will find at l east 

80 who are irresponsible, but 

one j ust ignores them. 

This is a sensible attitude which 

the State might , with profit, 

have adopted . 

There were a great many placards 

but the State did not choose a 

r e presentative number - on l y 

the worst. 

(iii) Posters like "Ta ke the Gun '! : 

which the state contend s are 

l ikely to infl uence st udents, 

p . 5597 

p . 5602 

p.560 5 

a ff e c ted / •..• 



- 192 -

affected the students so 

little that they simply went 

to lectures in the normal way. 

EVen PROFESSOR OLIVER agreed 

that students were completely 

normal that morning (p.32). 

Compare this s tate evidence 

with the excessive suggestions 

by the state that the placards 

demonstrate a "violent 

emotional reaction" and were 

"inflammatory" . 

On the contrary, all the 

evidence, that is for the 

State and the defence, is that 

there was no reaction at all , 

but in fact complete normality . 

In fact this poster, as No . 6 

points Qu t, is critical of 

SASO for its failure to take 

action. It says, ~n effect, 

"Vo u / •••• 

p . 5610 
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"you are for dialogue. 

MACHE L did it with a gun". 

(iv) No. 6 ga v e hi s e vidence of 

the Ra ll y and its dispersal 

by the Police. The rally was 

over when they went to the 

soccer field . 

(v) His telephone conversation at 

p . 56 of Exhibit C makes it 

clear that it was an SRC rally. 

(pp.S8, 51, 82 and 84) . 

(vi) On the 18th they had said that 

the SRC wa s holding the 

meeting but the SRC decision 

wa s postponed to the 21st . 

(Vii) NB : The state continues to put 

the patently false proposition 
• 

that in Frelimo the Blacks had 

a victory over Whites. In fact, 

of course, frelimo is a rnulti -

p. S512 

p.S514 

p.S529. 

p.S57 8 

racial / • •. . 



racial organization. 

(c) No.7: 

(i) After I was elected the 

President the SRC decided to 

have a Viva Frelimo Rally . 

We agreed to discuss it 

formally on the 21st but in 

fact it wa s the 22nd before 

we did. 

- 194 -

(li) On Saturday the 22nd I announced 

in the hall that the SRC was 

holding a rally. 

(iii) On the 22nd the SRC invited 

p.5680 

p.5863 

p.5 866 

p.5869 

BASA. p.5872 

SUBMIT: There can be no doubt 

that thi s is truthful. 

(iv) When I awoke on the 25th I saw 

po ster s . 

The students did not respond to 

the / •••• 

p.5 874 



the posters. 

(v) At l2.1Sp.m. the Rector said 

he wanted to see the SRC. 

- 19S -

SUSMIT: That the SRC clearly 

organized the rally. 

(vi) I persuaded men and women 

students to leave the sports 

field. 

(vii) I told MAJOR ERASMUS that if 

the police left I would ensure 

the rally would not go on. 

Can the State seriously contend, 

in the light of all this 

evidence, that No. 7 and his 

colleagues wanted confron

tation, the embarrassment of 

the state and the arousement 

of violent emotional reaction? 

p.SS?? 

p.SSS2 

p.SSSS 

p.SS9l 

(viii) / ••.• 



(viii) The State puts to No .7 that 

he wa s putting up posters at 

Turfloop between 1 and 2a.m. 

on the 25th. 

_ 196 -

I have been unable to find any 

such evidence, nor does the 

State give the sourc e of that 

suggestion. That question is, 

in the absence of evidence to 

that effect or an indication 

of its source, an improper 

que stion . 

(i x) The State puts to No.7 that 

the holding of the rally 

embarrassed the Government but 

No.7, it i s submitted, is 

quite correct ~n he replies 

that the Government itself 

wi s hed to welcome Frelimo as 

the Government in Mozambique. 

(x) I did not want a demonstration. 

(xi) / .•.• 

p.5938 

p.599l 

p.60l0 



(xi) The State puts to No . 7 that 

he said to students he did 

not want a confrontation be 

cause he did wa nt ons. 

- 1 97 -

Th e State is trying very hard . 

It is trying to create 

s uccess out of adversity . It 

is grasping at non-existent 

s t raws. 

(xii) The State pu t to No. 7 that he 

tried to separate the men and 

t he women students so that the 

area could be cleared for the 

men to attack the po l ice . 

Quite apart from being a 

rather ludicrous suggestion it 

is an improper suggestion in 

t he absence of divulging the 

s ource of such a statement. 

p.6029 

p.6031 

(xiii) / .•.. 



(xiii) The State put to No.7 that 

the placards inflamed. 

The State evidence is to the 

contrary, as I have pointed 

out before. 

(d) G. NKO NDO 

(i) On Wednesday I and MR. 

- 198 -

MOTSHOLDGANE walked around 

l ooking at the posters. There 

were some offensive ones ("now 

and then irresponsible students 

do this") but there was 

general amusement . 

(ii) Confirms that when MAJOR 

ERASMUS spoke on the megaphone 

~e megaphone made a noise . 

(iii) The students moved to the 

soccer field in an orderly 

fashion . At the field they 

sang and moved into iwo groups. 

p.6038 

p . 6847 

p . 6848 

p . 6850 

SU8MIT I . . .. 



SUBMIT : 

Thi s evidence i s appo sed 

to seeking conFrontation, 

to wishing to arouse the 

emotion s or wishing to 

embarras~ the State . 

(iv) The Po lic e batton -charg ed , 

a nd used dogs and tea r gas. 

- 199 -

{v} I saw no sto nes thrown before 

the batton charge. 

(I was und er a tree at the 

south- western corner of the 

cinem a hall - t he building). 

Thi s again is State evidence . 

(V i ) No . 7 came to t he po l ice and 

said he woul d c a lm the students 

if the polic e l eft. 

SUBMIT: That this is what 

happ ened . There is little doubt 

that / •• ... 

p . 6BS4 

p.6BS6 

p. 6BSO 

p.6 BSB 



that there would have been 

no trouble at all if the 

police had not interfered. 

- 200 -

Rector BOSHOfF came up and 

agreed absolutely with this 

submission by saying to No.7, 

"If you do your bit I'll do 

mine '1 , referring to the fact 

that he would get the police 

away if No. 7 took charge of 

the students. 

(vii) The posters caused mirth. 

(0) LYON MA BA SA : 

(i) No. 7 annouiced a week before 

the rally that the SRC was 

~oing to organize a rally on 

the 25th September, 1974. 

(ii) Saw many posters about 70 to 

80 - more than the State 

produced in evidence. 

(iii) I .... 

p.6861 

p.6970 

p.7092 

p.7097 



(iii) The mood of the students was 

not af f ected that day. 

-201 -

Compare this repeated obser 

vation from defencB and state 

witnesses with the state's 

unfounded contention (insofar 

as the evidence is concerned) 

that the posters "inflamed", 

" created violent emotional 

reactions". 

(iV) Gives a picture of the rally 

in the hall which is quite 

innocuous. It was not an 

"ab nor mal" students meeting as 

th e state puts it. 

(v) The MAJOR ' s megaphone cracked 

and whistled. The stud ents 

file d out peacefull y. 

(Vi) I .... 

p.7097 

p.7098 

p . 7099 



(vi) The police charged with 

dogs. 

(Vii) I saw dogs bite a student. 

The students got angry 

and started throwing 

- 202 -

p.7101 

stones. p .7l 0S 

SUBMIT: This is another 

witness who makes it clear 

that stones were thrown 

after students had been 

bitten by dogs. 

(viii) There ware many other mild 

posters like "Viva rrelimo". 

SUBMIT: In other words the 

posters before the Court are 

not representative. 

(ix) It became a violent confron

tation at Turfloop when ISMAEL 

p.7126 

MKHA8ELA / •••• 



MKHA8ELA was clubbed by the 

police and the dogs bit 

- 203 -

s tu dents . p.7lSl 

SUBMIT: The witness again 

makes it clear that the cause 

of the cOllfrontation was the 

police batton -c harge and the 

u se of the dogs . 

{x} No . 7 when he announced the 

rally said there was to ~B 

no demonstration and no 

marches. 

12. 

I s ub mit that the evidence befoTe this 

Court does not s upport the state con 

tentions. On the contrary, the evidence 

shows that there was to be a peaceful, 

l egal rally but the police determinedly 

caused a confrontation after the rally was 

over . 

p.7l S4 

DUR BAN / •••• 



DURBA N RAI LV 

13. 

The State contends that : -

(a) The rally was not intended to 

be a peaceful celebration; 

(b) the purpose of the rally was to 

adverti se the effi=acy of a 

violent revolutionary struggle 

and to encourage emulation of 

s uch methods; 

(c) the purpo se of the rally was to 

embarras s the State and to seek 

confrontat i on with the 

authorities and the police and 

to arouse vio lent emotional 

reaction; 

(d) the crowd was hostile and 

agressive; 

(e) Accused No.2 and the crowd tried 
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to / •.•• 



to force its way into the gate 

to hold the rally in the stadium 

and wa s only prevented from doi ng 

this by police, with dogs, rushing 

at the crowd from inside th e 

stadium. 

14 . 
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The e vidence does not support these 

contentions. The sta te evidence is highly 

untruthworthy and cannot be accepted . 

15. 

(a) The state 's ca se rest s fundamentally 

on four legs 

( i ) HARRI SING H; 

(ii ) the telephone tapes; 

(iii) the Police evidencB; and 

(iv) the video tape . 

(b) In regard to 

(i) HARRI SINGH He was an 

untruthful, glib accomplice 

who / •• •• 
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who contradicted him self an d 

was prepared to lie himself out 

of tro uble whenever it seemed 

necessary to do 50. 

(ii) Th e tele phone tape s appear t o 

oppo se , as much as they s u pport , 

t he State version . The one 

tape we have of a conversation 

after the r ally , containing a 

description of the rally by th e 

arch- vi ll ai n, ( on the State 

ca se) is no suppo r t for the 

version of the state . 

(iii) Th e Polic e Bvidence i s very 

s uspicious and un satisfactory 

and i s , I s ub mit , c l early not 

tru e. 

( iv ) The vi deo - tape is totally 

again st the state version. 

( c ) / •••. 
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( e ) Th e doc ument s fr om n e u t r al so ur ces, 

namely the photogra ph s f r om photo 

grapher s and the new s paper s , are 

a gai n s t t he S tate ve r sion. 

STATE CAS E : 

(a) BAWA: 

1 6 . 

( i ) Q. III wou l d l i ke yo u t o sketch 

t h e s c ene at Cu r ri es 

Fountai n" - - - '0, I'th e r e 

was j u s t gen e r al l y a l ot of 

singing and s ho u t ing" . 

I di dn ' t hea r t h e a nn ounce 

ment but I heard h im using 

th e megaphone . I don 't kn ow 

what h e said . 

"A fte r t hat t he dogs \Je r e 

u se d to d isp e rse the crowd " , 

Thi s i s a State witn ess u po n wham 

th e St ate r elies heavily a nd yet 

h is ve r sion is entirely co n t r ary 

to / ••. • 

p . I B5 



t o the police version. The 

police version is that the 

dogs were only used to 

prevent the people from 

getting into the stadium 
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when they were trying to do 

so . The Police version i s 

that the people were doing 

Zulu war steps and advancing 

in horn- shaped Formation 

towa rds the gate. The Police 

version is further, that the 

crowd wa s hostile and 

aggre ssive . 

SUBMIT: BAWA's evidence is 

quite clearly the t ruth and 

the State is caught on it, 

in conflict with the Police 

witnes ses . 

(ii) No . 1 Accu se d said on the 

Tuesday night, the 24th 

September, / •.• . 
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September, 1976, that he was 

not looking for confrontation 

with the authorities. 

(iii) In addition, there was a 

fseling at the SASO offices 

that afternoon that there 

sho ul d be no confrontation. 

SUBMIT : Both of these 

portions of evidence from a 

state witnes s directly con
the 

tradic t what / State allege s 

in the Indictment. Is the 

State rejecting 8AWA or 

relying on h im? The Heads 

of Argument by the State 

indicate that it is relying 

on BAWA. Th e state cannot 

ask the Court to rely heavily 

on witn esses who are in con-

fliet with its own version . 

(b) / •••• 

p.4B7 and 4E 

p .4B9 



(b) HARRI SINGH : 

(i) He, HAR RI SINGH, and No . 5 

opposed confrontation but; 

(Ii) No .1 and No .2 said 

irrespective of unnecessary 

bloodshed the rally would go 

on; 

(iii) No . 1 and No.2 said, 
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I'If there was to be a confron

tat ion we carryon with it". 

Thi s ' version is indirect con 

flict with BAWA who sai d No.1 

and the others were against 

confrontation. 

But in any event there is one 

inc ident on that afternoon which 

completely givBs the lie to H. 

SINGH t s version; 

(iv) / •••. 

p . 857 

p. 858 

p.873 
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(iv) H.SI NGH contends at pp.878 and 

879 that the REV . MAYATHULA had 

lo st his temper because the 

Accused had intended to hold 

th e rally in defiance of the 

Banning Order . 

No. 2 then appeased MAYA THULA by 

telling him, in express terms , 

"I am not going to address the 

rally". 

Th ey go in the car together and 

w h~n No .2 returns to the car , 

in a hurry, he says 1'1 did not 

have time to address the rally'l. 

Questioned abo ut MAYATHULA 's 

r eaction to this announc emen t, 

H. SINGH says Oh ! nothing , 

we drove back to the SASO 

office s. The only things 

we talked about were the po l ice 

do gs and that there were lots of 

people there. The REV. MAYATHU LA 

said nothing. 

SUBMIT / ..•• 



SUSMIT : This evidence is 

totally unacce ptable and 

untru e. It is only 
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Bxplica~le on the basis that 

the defence version is true 

that No . 2 was going , on h is 

oun, to disperse the crowd 

and NOT to address the rally. 

(v) Th e above bits of evidence 

refer to the precise issue of 

confrontation on the day of 

the rally but in view the 

Statets heavy reliance on 

MR . H.SINGH in this Count , 

it is necessary to refe r to 

his evidence in some detail 

to i l lustrate what a poor 

witn ess he was and in support 

of the s u bmission that no 

reliance at all can be placed 

on his evidence . 

17. I .... 



17. 

A. 

He exhibits all the worst qualities in 

the wibless. He g085 out of his way, 

right from the very first issue in his 

evidence-in-chief, to choose certain 

matters and to be extremely definite 

and emphati c abo ut them, only to be 

shown a sho rt while later to be 

emphatically and definitely wrong on 

tho se very same matters - on his own 

evidence! 

1 . He we nt to the May, 1 972 meeting at 

the Alan Taylor Residen ce and says 

the Minutes, Exhibit BPC A.2, 

"were sent to me awhile after. 

THEY REFLECT WHAT HAPPENED -

ESPECIALLY THE SECOND PAGE ". 

(Further more, this is stated. 

in evidence after he has looked at 

the Minutes in the witness bOX) . 

2. At p.621 he has to admit that the 
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p. 524 

Minutes / •.•• 
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Minutes don't agree with his evidence : 

la) HARRI SI NGH says he was on l y at 

the meeting at all after lunch, 

between 2 and Sp .rn •• and he was 

not there after ·Sp .rn. The 

Minutes show there was no meet ing 

betwee n 2 and 5 .3 0p .m. I t had 

ad j our ned at Ip.m. so that p eop l e 

CQuid go to other meetings that 

were bei ng held and it had re-

commenced at 5 . 30p .m. p. 621 

(b ) H. SINGH said that when he a rr ive d 

there DRAKE KOKA was outlin in g the 

nsed fo r a new body and suggesting 

that it should fi ll the void of 

the banned organizations~ PAC and 

ANC. Tw i c e H. SI NGH emphasised 

that he was sure of th is . 

In fact the Min utes shaw t hat KOKA 

did not open or address the mee t i ng . 

It was one KHOAPA IHA RRI SI NG H said 

he kne w the differe nce between these 

two men). 

Ie) / •••• 

p . 621 
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(c) Then he says he dOB S not d is pute 

the Minut es e 

He is just movi ng away from what 
be en 

he had/emphatic and definite a bout. 

8. 

Then about the next co nf e~ence to organi s e 

BPe, at the [den dal s Lay Ecumenical Centre 

i n July, 1972, HA RR I S I NGH i s qu ite 

per sistently and emphatically yrong about 

most of the fact s t o which he deposes. 

It i s not as thou gh he s earches hi s memory. 

He cla ims, each time, to be quite cer tain 

of his facts and t h en whe n he is s hown to 

be in conflict with the wri tten word, the 

Minute s , h e changes like quick-silv e r, 

quit e un abash ed or embarrassed, like a 

Ps ycho pathi c ~ iar . 

1 . I was there on l y one day. T think it 

wa s Sunday. 

I am now sure I wa s there only for one 

day . 

It / .. • • 

p. 625; 626 

p . 637 

p.638 
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It is firmly and correctly orientated 

in my mind. The whole of one day. 

Then uhe ~ he was s hown t hat the 

Minute s of Sa turday reflected th e 

report s of Commissions which he had 

said that he had heard, he changed it 

to say that he was there for two days, 

but 1' 1 was onl y at the Edendals 

meeting for two days'l . 

Then after being s hown the Minutes 

aga i n, which again did not square with 

his evidence, he chang e d his evidence 

once more and said he was there for 

three "days . 

2 . He remembered clearly what t he 

Commissions were at that conference and 

he remembered that they had reported to 

the conference . He repeated the names 

of the Comm issions a number of times. 

An Admini s tration Commissio n , an 

Internal and International Commis s ion 

and a Theolog y Commission . , 

He / • .. • 

p . 639 

p . 669 

p . 669 

p.641 
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He wa s then shown the Minutes, Exhibit 

BPe B.l, and there was not one of those 

three Commissions at that conference at 

al l. 

This occurred afte r his having given 

deta iled evidence of the report s as 

these vario us commissions, which reports 

are not reflected in the Minutes and are, 

in the main, in conflict with them. 

Just to illustrate how vac uou s a mind he 

has. At p.S28 - 9 of the Record he is 

referred, by the state , to the Min utes, 

to the "Labour Commission ", and asked to 

read a lon g portion from its report and 

to correct it, which he does. He daes 

not Bven register that in his li st of all 

the Commissions there he had not mention ed 

a Labour Commi s sion. 

Notwithstanding having had the benefit 

of the State drawing his attention to it, 

when he was asked, in cros,s-examiretion, 

to l ist al l the Commissions again, he 

once / • ••. 
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once more li sted the wrong ones and 

again failed to rem ember the "Labour 

Commi ssion " from whose report he had 

just read. 

It was extremely interesting that 

HA RRI SINGH w~s asked a number of 

times in hi s evidence to list the 

Commissions. Each time he remembered 

his own l ist well and repeated them 

consistently wrongly and in conflict 

with the Minutes. 

He was· invited to refer to his 

statement a number of times but he 

repli ed that he knew his statement 

well. I submit that it was clear 

that he r ecited hi s statement like a 

parrot. 

It is also interesting to speculate as 

to where he got the names of the non-

exi stent Commissions. Defence Counsel 

put it to him that he had been shown, 

by I .... 

pp . 524; 526 
528; 529 
641; 644 
645; 646 
648 and 
660 
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th e 
by/Secur ity Branch, Minutes BPe C. 3 

of a co ng r ess he had no t been to 

wh i ch ha d in fac t had an Adm inistra ti o n 

a nd an I n t e r nal a nd I n tern a t i ona l 

Commission . I t was put t o h i m t ha t 

he was co~ fu se d by t h ese Mi nu tes he 

ha d been show n. HARRI SINGH den i ed 

t his r e f eren c e . p.6 76 

c. 
In fa c t HARRI SINGH introduced the Min utes 

just refe rr ed to , Exhibit 8 pe C. 3 , i nto 

th e tria l admi t ting th a t he was not 

pr esen t at the 1st An nual Co ngr ess o f BPe 

in December, 1 972 , but he said 

"1 r eceived a copy of t h e Mi nu tes . 
Af te r Meetings Minutes of what 
ha d happe ned at that particula r 
Meeting was sent to pr actica l ly 
every Branch of BPe so t hat members 
w~ o did not atte~d could gauge 
what had happened at t hat pa r ticu l a r 
Meet i ng ", 

Again he vol unteered and repea t e d the po in t 

that do c umen t s he r e c eived f rom Hea d Off i c e 

he was s upposed t o s how t o h is a r a nc h 

membe r s a nd to othe r s to gai n t h e ir 

int er e sts in BPC . 

This / •••• 

p .540 

p. 5 42 
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Thi s is in sta rk and direct conflict with 

what he maintains later was a vital and 

pr ima r y practise of BPC , viz . the practise 

of falsifying Minutes in order to hide 

fro m members what really happened at 

me etings . 

Th e two versions aIe c omplete l y opposed 

to each other and only a witness of the 

slender calibre of MR. HARRI SINGH could 

fail to feel obliged to r ender an explanation 

for this conflict. 

He tells, at p.694, that certain matters 

Woul d not be put in the Min ut es , or 

wr itten down on paper, because they wanted 

them kept secret, and a9 ain, emphatica ll y 

at p .lOl l, where he says this did not apply 

o nl y to Min utes but also to Reports . 

o. 
Related to the point j ust made I would like 

to point to another extraordinary contention 

of MR. H. SINGH. He took overseas with him 

the / •••• 



t he BPe CO~5titution and Exhibit BPe R.l 

(p . 571, 577) and distributed the s e with 

people there to inform them about BPe. 

Yet l ater in his evidence HA RRI SINGH 

makes the mind-boggling contention that 

BPe R.I was really a fraud , like the 

Minutes of meetings, and did not reflect 

the truth. 

This is particularly incomprehsflsible 

when it is remembered that H. SINGH says 

that they, BPe, were turning to violence 

and military training; while it was 

precisely because the World Council of 

Churches contended that BPe had not 

turned to violence that they refused to 

donate money to ape. 
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Yet MR. H. SINGH told MR. ANKARAH of the 

wee not a word of this as far as he CQuid 

remember . 

E. / ••• • 

p . 894 

p.890 
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E. 

In regarding t o H. SI NGH ' s gene ral approach 

to gi vi ng evidencB, I s ubmit it is clea r 

that he grabs any incident he can a nd 
a 

presents it in a ~ siniste r / l ig ht as he can 

again st the Ac cu sed , to save his ow n skin 

with an acco mplice ' s indemnity. 

1. This was no doubt because he was 

asked by MAJOR STADLER to set out a ny-

thing about vio len ce . 

2 . Examples of the l ength he went to to 

pre sent an unb a l anced and sinister 

and di stort ed version. 

(al At p . 580 he said the REV . 

MAYATHULA sa i d No . 8 would be 

sent into the bush to t ake up 

a rm s . 

Thi s was put before the Co ur t 

seriously wi thout the slig htes t 

qualification , but un der cro ss -

p.6l3 

e xaminati on / .•.. 
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examination when it was put to him 

that the REV. MAYATHULA wa s not 

taken se ri ousl y by others when he 

said this , he agreed . 

(b) He says that he found that Nat ional 

Executive Members would not write 

down the important secret matters in 

Minutes and Reports . Asked to name 

one s uch executive member he named 

No . 5 Accused . 

Pressed to say what thi s was he 

gave the ridiculous illu st ration 

that it was when No.1 suggested 

certain words for the Semicon pro 

gramme and No . 5 thought them too 

strong for inclusion. 

This is transparently nonsense and 

an attempt to attribute something 

extremely sinister to No .5, which, 

a n cro ss - examination, turned out to 

be false . 

( c) / .••. 

p . 695 

p . 696 
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(c) He tried to vilify No .5 with the 

story about "snakes" (poisonous 

and non-poisonous) at the Black 

Consciousness Symposium at Kajee 

Hall and refused to bend under 

cross-examination, bu t it is quite 

clear from OR. MANAS 8UTHELEZI , 

whose evidence is infinitely to be 

preferred on this point , I suggest , 

that it was not even No.5 who 

tendered the image of the snakes. 

(d) In answer to the question whether 

on the trip back in the kombi 

anything was said about BPt ' s 

policy or preparations, H.SINGH 

said that the REV . MAYATHULA said 

BPt was now to move away from 

memb ership and rather now cmcen 

trat e on sending people for 

military training . 

It wa s only under cross-examination 

that I ... 

p. 566 

p . 986 

p. 3422 

p. 580 
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that he con ceded that this state

ment wa s REV. MAYA THU LA' s own 

view and NO T BPC poli c y . 

(e) HARRI SINGH ma de t he poi nt quite 

clearly that the Su prem e Command, 

consistin g of Nos . 1 a n d 4 and 

REV . MAYATHULA, was the I'h ighest 

go ver ning body in spe ll, 

But un der cross-examination he 

mai ntain ed eq ually clearly that 

the high est and most 

authoritati ve policy making 

organ of BPC wa s Nationa l Co ngr ess . 

This conflicts irreconci la bly . 

r. 

I would l ike in particular to point to the 

way H. SINGH ' s evidence introduced matters 

in conflict with the Indictment, a nd a s thi s 

was pOinted out to him , he cha nged h is 

p. 835 

p. 593 

p . 635 ; 636 

ver sion / • •• • 
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ver sion of spe ' s activities until he ended 

up i n the position di r e c tly opposite t o 

th e on e he had started with . 

1. Mi nut es were sent to branches so that 

member s co ul d see what had occurred 

at that meeting . 

Documents were sent to branch members 

and ot h ers to e ncour age them . 

2 . I took over s eas the BPe Constitutio n 

and BPe R. l and distributed them to 

show them what we were about . 

At thi s stage HARRI SINGH ' s version 

i s clear a nd his evidence is, at a ny 

rate, relevant to the Charge Sheet . 

Now he introduces, as BPC po l icy 

3 . Two plans for vi ol ence - o ne in the 

k om bi jo u rney up to the Transvaal 

and on e down to Na t a l . 

4 . / • .. • 

p. 540 

p. 542 

p. 571 at . St 

p. 580 

p . 581 
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4. An elite Supreme Command as the 

secret governing body i n BPe . 

5. The Secretary - General , SIPHO 8UTHELEZI 's 

di sc ussion abo u t sendi ng people out 

of South Africa for military training 

and he says 

"i nformally WE HAD AGREED this 
was th e method we woul d use ". 

I t is pointed out to him, under cross -

Dxamination, that it i s not likely 

thi s was in his Dolice statement 

becau se the PARTICU LARS to the 

Indictm ent would have been ra t her 

diff erent. 

6. Now he sta r ts to change an d says it 

'was NOT a decision , bu t merely that 

they ware turning this ove r in their 

min ds . 

Further, it is pointed out to H. S.INGH 

that hi s Bvidence is in conflict, in 

many / •••• 

p. S93 

p. 714 

p. 729 

p. 729 
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many aspects, with the Minutes of the 

meeti ng s which were se n t to him. 

7. Thi s is no difficulty to H. SINGH , who 

changes here too , to a new version , -

I'Minu tes did not reflect what 
really happen e d " , 

h e said. p. " 694 ; 1011 

8 . When it wa s pointed out to him that 

even Exhibit BPe R. I, which wa s gi ven 

to people oversea s for the express 

purpose of info rm ing them about BPe , 

was a fra~d he says that docum e nts 

also had concealed the tr u th . 

9. H. SINGH , under cro s s - e xamination , 

now introduce s new con s piracie s not 

con tained in the Indictment . He, No . 

1, No.4 and the RE V . MAYATHULA 

pl anned a cel l system for BAWU to 

indoctrinate workers for a national 

strike after fivB years to cripple 

th e economy . Thi s was in 1974. We 

p. 894; 1 011 

decided / •• •• 
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decided on this privately. We did 

not put it out for publ ic consumption . 

Pol icy deci s ions wer e often not 

divul ged to rank and file member s . 

10. Fi na ll y, he is driven to say that the 

secret criminal intention s of BP e 

were kept from member s and even from 

Branch Chairmen and were kept within 

a very small ci rc le . 

This i s abso lu tely c l early a qui te 

diff erent version from that set Qu t 

in th e Indictment and the whole State 

ca se wh ich relies on poems, magazi nes , 

art icles , Constit ution s , Rep or ts, 

speeches and Minutes and a l l sorts of 

matter from all sort s of people, a s 

the pro of of the grand conspiracy. 

HA RRT SINGH had ended up in a po s ition 

in confli ct wit h his original s tance 

and in con flict with the Indictment a nd 

I / ••• • 

p. 664 . 

p . 663 - 66 7 . 

p. 1013 



I do not know how the s tate is able 

to rely on him for one single Fact . 

G. 

Th e State maintains , quite sta rtlingly, 

that HARRI SINGH 

"was ne ver shaken , despite the 
cross - examination of three 
skil l ed Counsel l'. 

Hi s own evidence reveals him as a facile 

liar with a history of psychological 

di s orders and psy chiatric treatment . 

H. 
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On a number of separate issues HARRI SI NGH 

wa s eq ually di s honest and changed his evidence , 

t o contradict him selF , at will, whenever it 

seemed advantageo u s for him to do so . 

1. See : 

"Court Are yo u very experienced i n Co urt? 

- It is the first time I have been 

in Court . 

Counsel : Not the first time , MR. SINGH, 

you have been in a trial in the 

Regional/ .. •• 
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Regional Co urt ? - It is the 

fir st t i me I have eve r talked 

in Court. 

You made a statement from the 

do ck? - Yes , I have . I haven ' t 

been i n the witness box ", 

Starting with an emphatic statement t hat 

this was the first time he had been i n 

Court he ended up by havi ng to c hange his 

stance twice. 

2. Asked in examination - in - c hief what 

"th e attit ude of BPe generally 
was towards Whites" 

H. SI NGH says unequivocally 

"W e said .0. the only s olu tion 
was .0. getting rid of the White 
man ". 

In cross - examination he was asked to point 

to anyone example of this a nywhere a nd 

h e f elt driven to say that 

"thi s only applied to peop l e who 
spoke abo u t sending people out 
for mili tary traini ng". 

And I .... 

p. 558 

p. 787 
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And this was only HARRI SINGH and four 

oth er people, on his own evidencB, and 

it was hidden from others in BPe . His 

statement, at p.SS8, is a direct con-

tradict ion . I n Fact he admitted at p. 

900 that it was not the broad policy 

of ape members even to be anti-White. 

3. The REV . MAYATHULA's s tatement, in the 

kombi, abo ut BPe moving away From 

membership now and 

"rather concentrating on sending 
peopl e for military training " 

was BPe's policy , or preparation - a 

BPe activity . 

Und e r cro ss - examination he contradicted 

this and admitted that it wa s NOT BPe 

policy but REV. MAYATHULA 's own view. 

4. It was put to HARRI SINGH that he was 

under the influence of liquor at the 

doctor' s quarters at lunch time on 

the I .... 

p. 580 

p . 835 



the 25th September. He emphatically 

deni ed this stati ng that he had had 

nothin g to drink that day unt il l ate 

tha t evening. 

Just a short whi l e l ater , in his 

evidence, he agreed that he had 

sta r ted t h e day with a double vodka 

at breakfast. Taxed about this con 

tradiction he said he co ul d not even 

r emember having maintained earlier 

in hi s evidence t hat he had had 

noth ing to drink that day . 

5. He admits that the on l y other time he 

tal ked in the Co ur t he lied to it. 

Not an impressive record. 
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6. Another example of HARRI SINGH changing 

hi s version at will was when he a ll eges 

S. BUTH ELEZI was telling him abo u t 

military training. 

"0. I .... 

p. 844 

p. 988 

p. 902 

p. 915 
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I'Q. Yo u asked hi m whether the Executi ve 

knew abo u t this? - Well he said to 

me t hat al l this was still in the 

planning stages . 

Q. Do yo u say that you did or did not 

refer to the Executive? - The 

Executive? I don ' t think I referred 

to Executive. It came from the 

Secretary-General ... a nd I took it 

as being an official thing ~ 

But see , in fact, earlier at p. 667 

H. SINGH 

I' Br a nches would have to sift people 
from their branches in order t hat 
we woul d be able to send them out 
of the Republic to un dergo military 
tra ining and I a s ked him ••• if the 
r est of the Exec u tive knew this ". 

SUBMIT : On his own evidence H. SINGH is 

so severely self contradictory , on s o many 

separate issues , that he cannot be 

accepted. 

18. / •••• 
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REG ARDING THE TAPE RECORDINGS OF TH E TELEP HON E 
CONVERSATIO NS : 

18 . 

A. 

Th e r e a r e some portions of co nversati o n 

th a t seem to suggest one t hing an d o t hers 

t ha t S8em to s uggest othe r things . The 

ta pes afford no c l ea r picture . 

8 . 

Th ere a r e two po r tions , ho wever , tha t do 

assist the Co urt . Th ey mi l itate strongly 

a gai nst the State ' s version a nd s upport the 

de f ence ve r sion . 

1. In or der to make the Fi r st poi nt c l ea r 

it i s necessary to lo ok at ho w t he state 

has misco nc e i ved the s i t uat i o n. In its 

Hea ds of Ar gument , at 

p . 22 , pa ragraph (8) ; 

p . 23, pa rag r aphs (i i ) a nd ( ii i) ; 

p.32 , pa ragraph ( 8 ) ; a nd 

p.3 5 , pa rag r aph ( c ) , 

th e St ate c on t e nd s that be ca use of t he 

1 8ga 1 I .. .. 
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legal advice the Acc use d had obtained 

they intended to co ntinue the rally after 

lun c h on the 25/9/1974 

"in a capacity other than SASO or 
spe". 

But, looking , for example, at p . 86 of 

Exhibit C the one thing that is quite 

clear is that if the Accused were using 

this technique to escape r esponsibility , 

they understood quite clearly that some -

one other than a SASO or BPe perso n 

shoul d add r ess the meeting to make it 

"le ga l". 

Th e fact t hat it wa s No.2, the Secretary

General of SASO , and the SASO person all 

the newspapers had been publicising , who 

got out of the car to go to the rally, 

is total l y opposed to this contention. 

It s u pports in Fact the defe nce version 

that the idea of " contin u i ng " was only a 

bluff . 

2. / .•.• 
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2. Th e second point t hat assists t he Court 

is that there is only ~ t ape , placed 

before the Court, of a conversation on 

the telephone after t he rally, and it 

is immediately after the rally. It is 

also a conversation between the arch 

villain, on t he state's case , the man 

who has j ust tried to cause confron

tation by leading the c r owd into the 

stadium and who has been headed off 

dramatically , at the gate , by policemen 

and dogs surp r ising l y emerging from the 

gate. 

The same person , No.2, is talking to 

an arch -c onspi r ator, on t h e state cass, 

who a n xio usly and animatedly wants to 

know from him three things : 

(i) What exactly happe ned , and what 

pr e c ise l y No.2 was able to do 

and say? 

(ii) / ... . 
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(ii ) What happened ab ou t a ll the 

p e o pl e? and 

(i ii) Why Acc used No. 2 has not don e 

or att empted to do c e rtai n 

thin gs? 

In t hese ci r c umstances one wou l d , if 

th e St ate version we r e t ru e, ce r tai nl y 

ex pect No . 2 to say , 

I'Lo ok, I t r ied to lead the people 
i n to t h e stadi um but the do gs 
came at me out of the gate. I 
coul dn ' t do it l' . 

( Th is i s particul a rl y s o beca u se 

Acc u sed No . 4 ' 5 tone was of on e who was 

upbrai d i n g Ac cused No. 2 fo r no t having 

do ne e n o u gh) . 

Bu t nothing of t his . I n s t ea d : 

" Ai, those police have cordoned 
o f f that place. I was only ab l e 
to s ho u t Power . We sang songs . 
Di e me n se ' s sca t te r". 

Tha t is th e deFe nce ve r si on ! 

No. 2/ •. .. 
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No. 2 is telling how the police 

scattered the crowd . No. 4 is saying 

yo u must go back. Not to go inside. 

We can ' t have the people there alone . 

Yo u must get them away. The 

reflection will be on us . No.4 , 

nOh , hulls loop . 
hu istoe" . 

c. 

Hulls gaan 

1 . The tapes of telephone conversations 

before the lunch time decision, on the 

25th, ~re not very helpFul because they 

concern a period of time when the Accused 

had only heard that the Minister of 

J ustice intended to ban the rally but 

had not yet done so . In those 

circumstances they were quite 

entitled to go ahead with their plans 

until the Minister decided to act. 

2. In addition, they were quite entitled 

to say I am not interested in the 

Mi n ister ' s intentions . We intend to go 

on / ••• • 
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on until he acts . 

3. It was the Minister who waited so long 

and who put them in tffi position where 

they had to 8xtracate themselves with

out loo sing too much face (which most 

people know is a sine qua non for a 

politician). 

No.1 is therefore perfectly to be 

understood when he says 

"Our movement was at that time a 
source of opprobri um and ob loquy 
and it was crucial to come out 
of it in a good light", 

In addition, see p.36 of Exhibit C 

wh e re No. 2 says " iF we stop '! they 

will "say they never banned it " , 

D. 

1. If they were intending confrontation and 

sacrificing No .2 , there wa s not much 

point in No.2 preparing for a press 

p. 3721 
Exhibi t C, 

p.7 

conferenc e / •••• 
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confer ence after the r al l y - the pre ss 

confer ence that is t a lk ed abo ut so 

much in th e telephone c onversations. 

2. Ther e would not be expressions to each 

oth er, as on p .1 3 of Exhibit C, t hat 

th ey did NO T want I'recipients of 

dra stic action ". 

E. 

1. P .29 of Exhibit C - No . 2 says they 

will push until t he l ast moment. i . 8 • 

until banned , so that the press can be 

s hown up. 

2. p.35 of Ex hibit C - No.2 says on t h e 

afternoon of the 24th that they do not 

know of a ny banning. 

bann ed . 

It has not been 

F. 

Fina lly, the tapes confirm t h e defence 

ver s ion that t he SRC at Turflo op had organised 

the / .... 
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the rally, not SASO . 

19. 

TH E POLICE EVIDENCE : 

(a) LT. C.J. VAN NIEKERK 

(i) Arrived at Curries Fo untain at 

about 3 .1 5p.m. He says that 

about 20 policemen with dogs 

then arrived. They went into 

Gate A which was closed after 

them so that they were out of 

view of the crowds. 

(ii) When it was clear that the 

crowds were wanting to go i nto 

the gate, and had moved straight 

towards the gate, t he men came 

out wi th the dogs. Immediately 

the dogs came out the crowd 

became panic-striken. 

SUBMIT Nothing co uld be clearer than 

the / ••.. 

Exhibit C, 
pp.SB; S9 & 

62. 

p. 1120 

p. 1124 
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the evidence u p to this stage. 

Because the defence had not yet 

obtained possession of , and revealed, 

photographs showing the presence of 

dogs systematically surro undi ng the 

crowd, the police version was that 

the dogs had been kept out of view 

of the crowd a nd only brought into 

view wh en the crowd moved t o the 

gate. 

The evidence which followed from this 

witness in cross - exami nation , amp l y 

~B -infor ced what I have s ubmitted. 

(iii) "All the dogs went into the 

premi ses '!. 

"When all the dog men were 

in side I stood in front a nd 

the gate stayed sh u t". 

"If the dogs had not been 

ther e at that critical stage 

the police would have had , to 

use / ..•. 

p. 11 76/12 

p.llSl 
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use t heir batons". 

COLONEL JORDAAN said to the 

officer in charge of the dogs , 

MAJOR MEYER, that the dogs 

s houl d be brought out . 

SUBMISSIO N : 

It is quite inconceivable that this 

evidence wo uld have been given if 

there had been dogs all aro und the 

pl ace all afternoon as the police 

l ater contended, as will be seen in 

this argument. It is clear, I submit , 

that the later story of dogs being 

aro und all the time was invented to 

try to explain why the photographs 

shows dogs standing all around a 

good natured crowd , quite clear l y 

NO T MAKING THE SLIGHTEST MOVE towards 

the gate. 

(b) / •• •• 

p . 11B2 

p. 11 83 
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(e) CAPTAIN DU ToIT : 

(i) No.2 wa s ALWAYS APPROXIMATELY 

IN THE MIDDLE OF TH E GROUP and 

it seemed to me that he wa s 

half sending the gro up towards 

the gate. 

(Compare this wit h CAPTAIN 

WELMA N' s evidence later at 

p. 1 805 wh e re he says : 

"No.2 wa s a t the 'voor
punt' of the crowd". 

It is a clear conflict and one 

of them i s not telling the 

truth). 

(ii) "I wa s not a wa re that there wer e 
dogs there. The dogs came out 
and cau sed the crowd to scatter". 

(iii) "When the FIRS T dogs made their 
APPEARA NCE everybody scattere d". 

"It wa s unluckily the only place 
that the dogs could be hidden". 

p. 1738 

p. 1739 

p. 1 897 

p. 1897 

SUBMI SSION / • ... 
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SU8MISSIO ~ : 

Now CAP TAIN DU TOIT is a wi tness who 

went to the rally for the sa l e 

purpo se of observing c l osely what was 

to happen and to t ake the n ecessary 

action. ( Thi s is a poi nt the State 

make s continuously in its Heads of 

Argument). He sa w no dogs around a nd 

specifically volunteered that 

inf ormation to the Court . 

It i s idle for the state to try to 

overcome this conflict by saying t hat 

he migh t not have noticed them. 

Th e whol e point he is making is that 

there were NO dogs. And when the 

fir st dogs s udden l y appeared the 

crowd s ca ttered . In any event, what 

was th e necessity for bringi ng out 

th e dog s , if there were dogs all 

around? 

Th e State version is a poor ons . 

( c) I . .. . 
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(e) CAP TAIN R.L . WELMAN 

(i) No. 2 was a t the "vQorpunt" 

of the crowd. 

(ii) NOW CAPTAIN WELMAN has put to 

him that in the period of time 

between the photograph, 

Exhibit 10/1/A and lO/1/AA, 

the dogs had come out . 

TH IS IS THE FIRST TI ME THAT THE 

PHOTOS OF THE DOGS STANDING 

AROUND THE CROWD HAD BEEN SHOWN 

TO A POLICEMAN . 

What is the CAPTAIN ' s reaction? 

"Yes, I agree - soma of the dogs 
have come out, not all the dogs 
have ". 

Hi s reaction is NOT , "Oh well 

there were dogs around all the 
time". 

Hi s r eaction is unequivocally 

that SOME of the dogs h av~ come 

out. 

(iii) / .... 

p.180S 

p. 1981/19 
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( iii ) The n when it is pointed out to 

him t hat the photographs do not 

s quar e wi th the po li ce version 

he starts to change. 

III can't agree with these 
photo graphs ". 

(iv) And when further Factors, s uch 

as nobody running, are pointed 

out to him, and the fact that 

the dogs are encircling the 

crowds he says 

"Th ey are moving abo ut the 
crowd". 

(v) Th en when it is pointed Qut to 

him that peop l e in the photo -

graphs are walking away and not 

towards the gate he SUDDE NLY 

CHANGES AND FROM NOW ON TH E 

POLI CE VERSION IS A SRAND NEW 

ONE - dogs we r e patrolling al l 

afternoon and these photo~raphs 

were I .... 

p. 19 82 

p. 1 9S5 

p. 19S9 



were taken much earlier . 

Very easy! Out of trouble! 

But un fortunately not. 

Because the photographs s how 

No.2 in them without any 

doub t ! 

SUBMISSION : 
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I would like to point out at this 

stage that there is another fact 

in the State evidence which 

supports the Accused. It is t his. 

Th e defence version i s that the 

dog s methodically e nc ircled the 

crowd and then dispersed them. 

Therefore it is highly unlikely 

that the crowd advanced to the 

gate. 

(Vi) When the witne ss is shown that 

No. 2 i s in the photographs and 

when / •. • . 

p. 1990 



wh en he is shown Exhibit 29, 

which it is s u ggested No.2 

was wearing, the witness 

rep eatedly emphatically 

rej ects both contentions. 
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He emphasises three ti mes there 

after 

"I am certain of that". 

Th e n, when he is s hown feat ur e 

after feat u re of t he jacket , 

including bu ttons, cheques 

and c olours, compared to the 

pho t o 9rap h 10/24/E he is driven 

to a dm it t ha t it appea r s he was 

wro ng a nd that perhaps he made 

a mi stake a nd that No . 2 was 

wearing that jacket , Ex hib it 29 . 

The witn ess is driven to say 

that t h e phot o9raphs A/I0/24A -E 

wer e all taken ea rl ier in the 

afternoon. Th ey showed dogs 

all/ .... 

p. 19 89 

p. 1 989 

p. 19 99 
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all ar o un d t he c r owd . If 

th is is accep t ed the evi dence 

of LT. VAN NI EK ERK and CAP TAI N 

DU TOIT is un tr ut h f ul, beca use 

th ey made i t c l ear t hat no 

do gs wer9 a rou nd earl ier. 

Bu t in view o f the photog r aphs 

th emselves - A/10/25 c l ea r ly 

sh ow s people beginni ng to r un 

a way a n d the pe o pl e in the m 

ti e in with the A/I O/24 series -

I have no hesitation i n s ub

mi tt ing unequivo ca l ly that t he 

A/ I O/24 series was take n af t er 

th e dogs have been l et ou t of 

ga t e , and it s hows that the 

crow d was NOT advancing towards 

th e gats , bu t wa l king a way f r om 

it, i f a n yt h ing . 

(Vi i) MAJOR STAD LER gave evidence afte r 

CA PTAI N WE LMAN and was the fir st 

p. 2009 

Pol i c ema n I .... 
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policeman to say in hi s eviden c e 

in-chi ef that some dogs were 

ke pt outside the stadium . 

It was decided to keep the main 

dog fo r ce behind the wall and 

j ust a nominal n umber of dogs in 

front 

SU8MIT : 

Thi s may seem to the state to he l p 

it but it can NO T sq uare with 

CAPT AIN DU TO IT' s evidence who said 

(a) he was not awars that the 

do gs we r e there (1739) ; and 

(b) the dogs "h idden " beh ind 

the wa ll (1897); and 

(e) th e "fi r st " dogs made their 

appearance any eve r ybody 

scattered (1897) . 

p. 2133 

p. 21 78 

Lookin g / •• •• 
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Lacing at the evidence on p.2200 

it is childish to s uggest that 

DU TOIT could not see the dogs 

when he was standing about a pace 

from them in photograph A/10/l/B . 

In addition, LT. VAN NIEKERK, 

who was there, specifically 

observing, (as the State 

repeatedly contends) at the time 

the dogs were put behind the wall 

said 

(a) all the dog men went into the 

premi s es. 

(b) When all dog men were inside 

I stood in front of the shut 

ga ts. 

(c) The dogs were all pu t there 

so that they were out of view 

of the crowds. 

Nothing could be more clearly 

in / •.•• 

p. 1176 

p. 11Bl 

p. 1120 
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in con f l ict with STA DLER than 

OU TOIT and VAN NE IKERK . 

I am afraid I must s ubmit to 

this Court tha t MAJOR STADLER 

was brou ght in to try to save 

the situation wh ere 

di s hon esty had been exposed, 

b u t h e fail ed t o do so . 

The only dog s were tho se behind 

the wall, and his own evidence 

leaks the truth , at p . 2183 , 

wh en he says : 

"I want to assur e the Court 
that if those dogs come out 
and th e c r o wd sees them it is 
not easi ly c ontr olabl e ". 

But t h e c r owd had been seeing 

dog s all afternoon, on his 

ver si on. 

(viii ) VAN STA DEN : 

Wh enever there is a need for 

p . 2183 

polic e / ... . 
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polic e to control crowds ther e 

is a measure of disruption but 

the police are gea r ed for it. 

I cannot say that the police 

wer e ob s tructed by it or 

hindered, in the maintenance of 

law and order. 

20. 

I s ubmit that the Sta te Bvidence is highly 

un sa ti sfactory. 

In addition to what I have dealt with : 

(a) Not one of the photo graph exhibits 

shows crowd ho sti lity; 

(b) on the contrary they s how singing, 

amu sement , dancing and clapping; 

(c) no photograph s hows the Zulu war 

steps referred to by MAJOR STADLER; 

(d) / •••• 

p . 2367 

p. 2372 



(d) no photograph sho ws t he "horn e d" 

formation advance to the gate , 

or any advance at all ; 

(e) no photograph sho ws No.2 at the 

"voorpunt" of the crowd; 

(f) th e video tape shows no crowd 

ag gres s ion or danger to the safety 

o f t he pe r s ons there. On the 

contrar y it s hows that t hey were 

si nging in uni s on and it show s 

joviali ty ; 

(g) th e video tape s how s no dog s ou t 

side t he grou nds; 

(h) no St ate photographs sho w dog s 

out side the gro und s ; 

(i ) no evidenc e of No.2 or a ny SASO 

or 8pe person announcing to t he 

crowd that the r a ll y was g01ng on 

or tha t th ey s hould go into the 

stadium . 

- 257 -

21 . / • • .• 
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I n addition to the unsati s factory State 

evidence , and contrary to it, there is 

s Ubs tantial evidence from the defence. 

No . 1 Accused : 

(a) The ban was in the papers Wednesday 

morning . We met at No . 4 ' 5 room s . 

SUBMIT : 

- Why would they meet if they had 

alread y decided to go on? 

Clearly they wanted to di sc uss the 

qu estion of going on , or not . 
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(b) We didn ' t want to go on but we didn ' t 

want to loo se face. 

SUBMIT : 

All s ubsequent actions must be looked 

at in the light of this . 

(c) A press con ferenc e wa s arranged for 

7p . m. I . . . . 

p. 3705 

p. 3705 



7p .m. 

SUBMI T : 

This sugge s ts they envisaged this 

means of pressing their grievances 

a nd gaining publicity . Clearly , 

i f they had intended to go on with 

the rally the press conFerence 

would have been very small potatoes 

compared to the rally. 

(d) They intended to disperse the crowd 

and give a qu ick political jab . 

This all fits in with the issue of 

withdrawing without loosing face . 

Th e r efore the pretence of I'still 

going on" . 

22 . 

No . 4 Accu s ed: 

(a) Points out that at hi s flat on the 

25th they discussed how to get out 

- 2S9 -

of t he sit uation. And in t his context 

th ey I .... 

p . 3708 

p . 4276 



t hey discussed a pre ss conference 

a f terwards . 

SUBMIT : 

They wanted s ome publicity out of 

it and as the rally wasn ' t going 
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on that wa s wh e re they would get it . 

(b) No . 5 indicated he would not like to 

go on with the rally . 

23. 

L EKOTA - Ac cused No . 3: 

(a) Only No . 2 wa s sent to Curri es 

fountain becau se it wa s j ust a case 

o f te l ling th em to di sperse . If we 

had bee n going to addre ss the rally 

other s would have gone too. 

N8 : The sta te s ugge s t s that all 

wh o we r en ' t in the car were mean t 

t o be speakers . 

Bu t / .... 

p . 489B 

p . 5152 

p . 5333 

p. 5437 



But even the State witnes ses say 

no - see H. SINGH who said No.5 

wa s not going to take part . 

(Thi s is just another ca se of the 

state putting SINGH ' s in conflict 

with its own case). 

( b ) Point s out that it is illogical fo r 

t he state to contend that the 
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oth er s wer e bluffing MAYATHULA about 

what was going to hap pe n at the 

r ally , when the state contends that 

he is one of the four sec ret leader s 

of the cabal. 

24. 

No. 2 Accused : 

(a) In Por tugal CAETANO ' s regime was Qver 

thrown by a mi l ita ry j unta headed by 

General Spinola . Then they s tarted 

dec ol onising and reached a s olution 

acro ss a table. The so lut ion wa s 

hai l ed by the entire world. 

p. 5499 

p. 6294 

SUBMIT / •••• 
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SU8MIT 

(i) That makes it clear that the 

State ' s contention is non sense 

that there wa s a military 

battle which resulted in 

victory gn a military ba sis ; 

a nd 

(ii) the State did not ch a llenge 

thi s version given by No . 2 . 

(b) It was H. SINGH ' s idea to go to 

Lourenco Marques . 

I had not met him before. 

This ha s the ring of truth . 

(c) No . 2 make s th e point that a number of 

his telephone calls are not on the 

tape record i ng . 

(d) On the Tue sday No . 1 a nd I studied 

the Rio tou s Assemblies Act and came to 

the conclu s ion it wa s not banned. It 

wa s I .... 

p. 6299 

p. 629S 

p . 630 8, 63] 



wa s not ever my intention to go on 

with the rally in defiance of a 

Banning Order. 

SUBMIT: Otherwi s e they clearl y 

wo u ld not have studied the Act. 

Th ere would have been no point . 

(e) When, on Wednesday, we d iscovered 

the r a llie s had been banne d we 

we re und ecided whether to go on 

with our contingency plan of 8AW U 

taking over - s o we went t o the 

doctor s ' quart e r s to d iscuss it . 

(f) At the doctor s ' qua rter s th e t opic 

of conver sa tion was how 
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(1) we were going to withdraw From 

the rall y with grace; and 

(ii) still protest the imag e of the 

o rganizatio n. 

p. 6317 

p. 6335 

p . 6337 

SUBMIT / ..• . 
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SUBMIT : 

Th is seems very reasonable . Having 

said all along they were going on 

and now being faced with an actual 

ban they would look foolish rs-

tracting . So it was necessary to 

discu s s this . 

(9) Did not take the megaphone along. 

(h) At the venue in Winterton Walk I 

started a song and we started to move 

off down Winterton Walk . 

(i) We were quite entitled , on the 

Tu esday, to s ay : 

I' Whatever the Mini s ter says about 
going to ban , we are entitled to 
go on until it is banned " . 

Gives a simil a r example of " the Black 

Mikado" that wBek when DR. TREURNICHT 

said he would ban it. They went on 

p . 6340 

p . 6343 

and he did not ban it . p . 6404 

(j) / .. . . 
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(j) Clearly identifies himself in all 

the relevant photographs including 

A/IO/l/a; A/IO/l/AA and A/IO/24/A. 

(k) Says A/IO/24/A and A/IO/24/B taken 

at the same time. 

He says Rally D.15 is an enlargement 

of Rally A/IO/24/S . 

A/IO/24/AA and A/IO/24/0 taken at 

p. 6440, 
6476 and 
6480 

about the same time . p. 6483 

A/IO/26 and Rally 0.16 

show that people were threatened by 

dogs when the people were walking away 

from the gate. 

(1) We wanted to expose the Government 

which "on the one hand'! said it wanted 

good relations with rre~imo but would 

ban our rally that expressed so l idarity 

with Frelimo . p. 6708 

SUBMIT : 

Thi s is not embarrassing the 

admi~tration / • .•• 



administration of the affairs of 

state. It is a permissible 

democratic right . 

em) It was clear to anyone there at 

Curries Fo untain that we were going 
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a way . p. 671 7 

SUBMIT: The photographs certainly 

seem to s how this . 

25. 

(a) RALPH MGIGIMA : 

( 1 ) At about Sp . rn. the people were 

Si ngi ng, clapping hands and 

da ncing and were in a very 

happy mood . 

(ii) The crowd started moving in an 

easter l y di r ection . 

(iii) Then I saw the police e~circling 

t he cro wd with dogs . 

( i v) / . • •. 

p . 7074 

p . 7075 

p. 7076 



(iv) identifie s No . 2 in the 

photograph s . 

A/I0/l /AA and 0.18 which is 

a portion of it . 

(v) Sa w NO horn s haped movement 

toward s the gate. 

(b) TSHA8A LALA: 

(i) Dog s came out around the 

crowd s periphery; 

(ii) identifies MUNTU (No.2) in 

A/I0/24/E 
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(iii) the crowd did not move towards 

the gate . 

(c) HA RPER 

(i) Crowd was chanting and sing ing. 

It was jovial. Smiling. 

p. 7078 

p . 7080 

p. 8027 

p. 8031 

p. 8044 

Back s lapping. p . 7492 

(ii) / .. .. 
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(ii ) Th e crowd tended to mo ve east -

ward s . 

(iii) The cro wd had sta r ted to move 

awa y and dogs started to come 

out. Th e dr ift was to wards 

th e bus r a nk. 

(iv ) I saw no leader i n t h e crowd. 

p. 7497 

p. 7497/20 

I sa w no horn formation. p. 7498 

And NB : He wa s sta nding in a 

ver y advantageous po s ition on a 

turnstyle . 

(v) I sa w no gro u p going towa rd s 

the gate. 

The crowd remained jovia l but 

lackin g d irection. 

(vi) I can think of no reason what 

soever for the po l ice wi th th e 

dog s to have come out. I was 

extremely sho c ked . 

( d) / • ••• 

p. 7493 

p . 7499 

p. 7509 
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(d) VAS I SONI : 

(1) The c r o wd was si nging and it was 

a hap py c r owd. 

(ii) When first there I saw no dogs . 

Th ey came out from t he gate and 

went round the peop le. 

(iii) The crowd ,did not move towa rd s 

th e gate at any time . 

(iv) If there had been any concerted 

mov ement to t he ga te I would 

hav e seen it . 

SU8MIT : 

Thi s was a pa r tic ularly good 

witness , wh o was c r oss - examined 

f iercely but was en tir ely 

u n s hak en . 

In fact wh en asked if t here 

could have been dogs earlie r a nd 

he mi ght no t have seen them he 

p. 8376 

p. 8278 

p . 8379 

p . 8390 

readil y / • • •• 
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r ea dil y admitted this. 

(.) MOUOU ZI GUM A : 

(i) As far as he co uld recall there 

we r e no dogs before the 

anno un cement . 

Th e police dog s came out at a 

certain point . Saw No . 2 when he 

was j oining the crowd. 

(ii) The people moved towards the 

east in a disorganised way . 

(iii) The police came out of the big 

gate with dog s in a moon s hape, 

some to the east and so me to the 

west . 

(iv) He mark s himself and No . 2 in 

ph otograph A/IO/l/B . 

( Th e witne ss i s quite clearly 

J recognizable in the phot,ograph) . 

p. 8385 

p. 8470 

p. 8470 

p. 8471 

p. 8472 

p . 8473 

SU8MIT / .• • . 



• 

(v) 
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SUBMIT : 

Th is evidence discredits the 

pol ice evidence . There is No . 2 

and the dogs are out . 

He ident ifies No . 2 in other 

pho to gra phs . 

A/10/ 14 

A/10/24/E 

A/10/37 

A/10/3B 

A/10/39 

A/10/40 together with NORMAN 

OU BAZANA 

Rally 0.4 

Rally 0 . 5 

Rally 0 . 7 

Cro ss - exami nation : 

(vi) Disputes that t he dog s were 

patroll ing . I s s houn pho to 

graph A/1D/1/AA . Sees the 

dog s . Says that this i s after 

th e anno un cement . 

(vii ) / •.•. 

p. 8475 



The 

(a) 

(b) 

(0) 

(d) 
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(vi i ) The gates c l osed when I arrived . 

Th en they were opened and the 

dogs came out. 

(viii) There was no movement towards 

the gate . 

26 . 

evidence doe s not establish that 

the rally wa s to go on; 

the crowd wa s hostile; 

t he crowd tried to go into the stad ium; 

the purposes of the Accused were any 

of the three as alleg ed . 

27 . 

I nsofar as Se ction 2(ii) re s ults are con

cerned these result s do not fall to be 

applied to the "Act'! of organising or 

arranging a rally unless that act is a 

terroristic act, i . e. an act capable of 

endangering the maintenance of law and order 

or capable of a ss i st ing to endanger the 

p . 8501 

p. 8501 

maintenance / • ..• 



maintenance of la w and order. 

Th e mere organisi n g or arra n ging of a 

r a l ly is not per S8 an act which is 

capable of those things - for example 

a vintage car rally or a caravan rally . 

It is only if the Court is satisfied 

that the circumstances are such that 

they are capable of endangering or 

assisting to endanger the maintenance 

of law and order that the Section 2(i1) 

results can be applied. It is s u bmitted 

that in neither rally was it s uch a 

terroristic act. 

- 273 -

I t is s ubmitted t hat there is no evidence 

from which it caUD be inferred that the 

said res u lts were likely to occ u r and it 

is s ubmitted that they did not in fact 

o ccur . 

Th e fact that the res ults did not incur 

assists / .... 



assists u s i n the assessment of whether 

the y were likely to occur . 

28 . 

TU RFLOOP - Sectio n 2(ii) Results 

The State has not proved that 

- 274 -

(a) the police were hampered or deterred 

from assisting in the maintenance of 

l aw and order by th e or ga nisi ng or 

arranging of a rally . Th e rally wa s 

over by the time of the incidents 

on the soccer field . 

On the State ' s s ubm issio n s any r al l y 

whic h the police attended would be 

di s l ocation of police dutie s and 

therefo r e ter rori stic . 

(b) There is no evidence to s ug gest that 

th e organi si ng or arranging of the 

rall y encouraged an ins urr ection or 

forc eab l e resistance to the Gove rn

me nt. 

(c) / ••.• 
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(c) It i s s ubmitted that it is ridiculous 

to contend that the organisation or 

arrang i ng of the rally encouraged the 

killing of Whites, (or any of the 

other allegations under t h is Head). 

The State sets out so-called s upport

ing evidence which is nonsense. 

"Speec h es ". Th ese were exculpatory. 

The assaults on the lectur e r s were 

the results of anger at police 

method s . 

(d) The rally presented no danger to the 

safety of a n y person. I t wa s the 

police action wh ich caused all the 

danger. 

(e ) S im i larly with the c a usation of 

serious bodily harm . 

(f) far from causing Dr enco uraging 

feelings of ho stility there wa s 

general / •••• 



general amusement. The evidence 

is ov erwhelmingly to this effect -

both the State and the defence 

evidence. 

are 
(g) Ther e / no results set out in 
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Section 2(il) corresponding with the 

allegation of the Sta te in paragraph 

4(t) as particularised, and neither 

doe s it make grammatical se nse . 

(See p.l? of the Further Particu l ars) . 

Even if it did so correspond, then 

there i s no evidence to support the 

allegation. The affairs of State must 

be a pretty del ieats flower if a 

peaceful and mild little rally in the 

cinema hall at Turfloop caused 

embarrassment to their admini stration -

particularly at the level of 

"terrori stic activities". 

29. / .• • .. 



- 277 -

29. 

None of these results were proved to have 

occurr ed, nor was there proof, as the law 

requir es, of their probability . Not one 

witness came to give such evidence. 

30 . 

OURBA~ : 

(a) Hampering or deterring the police 

from aSSisting in the maintenance of 

law and order. 

VAN STA DEN ' s evidence, already cited, 

kills this submission. 

(b) Encouraging an insurrection and 

forcible resistance to the Government . 

There was no such thing , no hint of 

s uch thing and no witn ess came to say 

or s ugg est this . 

(c) Encouraged the violent, revoluti onary 

overthrow of the State and aubjugation, 

cha sing out of the country and/or 

killing of the Whites. 

It / .... 

p . 2367 and 
2372 



It is interesting that even when 

asked to particularise the s tate is 

still contending for incompatible 

alternatives. 

doesn ' t know . 

It is becau se it 

It cannot prove 

either. There was no evidence to 

say thi s at all. 

(d) Endangering the saFety of persons. 

- 278 -

It endangered the safety of no person . 

All that endanger e d the sa fety of 

any per so n wa s the police behaviour 

which I'shocked" MR. HARPE R. 

(8) Feelings of ho s tility . 

Again the evidence which th e State 

relie s upon here i s non-existent . 

31. 

There wa s no proof of the probability of 

any of these result s occurring. Not one 

uitness I . . . . 



witness gav e any such evidence . The 

Bvidence given was all the other way, it 

is submitted . 

32 . 
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In any event the Accused al l gave evidence, 

and denied t hat they intended these 

results. I s ubmit that their evidence 

should be accepted. 

33 . 

Accused No . 5 : 

Insofa r as Accused No . 5 is concerned 

there are additional special consideration s . 

It is common cause that 

(a) the Accused, together with o t her s , 

wished to obtain Fre!imo people to 

addre ss the rally; 

(b) the Accused and oth ers went to 

Lou renco Marques to achieve this ; 

(e) on their return they heard that the 

r ally was banned; 

( d) / ••• • 
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Cd) that Acc u sed No. 5 was immedia tel y 

underl ined against t he holding of the 

rall y and maintained that attitude 

throughout persistently - that he was 

also adamant about this. 

AND t he State alleges that he would not 

get out of the car at the rally, beca use 

h e was against the wh ole idea . 

34 . 

It is s u rprising in these circumstances, 

that the state sti ll maintains that the 

Accu sed was acting i n concert with others 

and with a common purpose with intent to 

endanger the maintenance of law and orde r 

in arrangin g a n d organi sing the ra ll y i n 

Durban . 

35. 

Wh a t is r eq ui r ed to prove c ommon purpose i s 

some positive act of a sso ciation with the 

obj ect of the common purpose in order to 

indicate / .. .. 
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i ndicate that the Accused made common 

purpose with those people, but when the 

State case is an express , and frequent 

express, rejection of the common purpose , 

t hen with respect it has no cass. 

36 . 

I would like to draw attention, in part-

icular , one point raised by the state at 

t he Discharge Application s tage. The 

State made th e point again s t Accu s ed No . 5, 

insofar a s the relevant time is concerned , 

t hat 

"Accused No . 5 agreed to go by with 
t h e general decision". 

37 . 

I t is submitted : 

(a) This evidence, from H. SINGH , is far 

from clear a s to what preci s ely Accu s ed 

No. 5 "agreed to". Did he agree to 

taking part, or did he merely accept 

t hat he was impotent to prevent it? 

(b) / • • •• 

p . 841/15 
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(b) The direc t evidence of H. SINGH as to 

what No . 5 expressly and actually said 

is quit e different from the deduction 

that he agreed to take part in it . 

See the evidence, wh e r e , what , in fact, 

he said wa s , 

" Yo u wan t to ca rr yon and there is 
noth i n g more I ca n say , so c arry 
on 11

• 

Thi s indicates that he was washing his 

hand s of the matter beca u se h e had 

voted against it. 

(c) Th e effect of the evide nce is t hat H. 

SINGH a nd No . 5 said "We l et it go on", 

NOT '!We took part in it ". 

(d) The fact that No . 5 was in a car which 

went near to the scene of the rally 

(but he had taken a decision not to 

get out of the car) indicates that he 

wa s NOT taking part, but actively 

di sassoc i at in g himself from it. He 

wa s far from home, in Durban, with his 

p . 882/10 

p. 842/25 

p. 843/1 - 4 

p. 886/9 

colleagu es / .•. • 



coll eagues and therefore his mere 

pre sence in a c ar is no indicatio n 

- 283 -

of hi s "associating himself " with th e 

rall y. What elSB could he do? 

(e) It i s important that the evidence 

show s that very late that afternoon 

No. 5 was agai n still expressly 

again st the r al l y . 

38 . 

It is s ubmitted " that the one , unclear, 

sent e n ce relied upon by the State to 

implicate Acc u sed No . 5 is insuffi c ient . 

I s ubmit t hat h e sho ul d be fo und not guilty . 

COUNT rIVE 

1. 

Th e Bsse n tial elements of the charge are : 

1. Accu sed , an office-h ea r er ••• etc . of 

BPC; 

2. / • ••. 

p. 100 2/5 
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2. with intent to endanger the maintenance 

of law and order; 

3. wrote, compiled or prepared ••• and 

issued or distributed documents, 

Annexure 2(i), (ii) plus (iii). 

In addition: 

It was likely to -

(a) result in substantial loss to the 

South African Railways and Harbours; 

and 

(b) causs, encourage or further feelings 

of hostility between Whites and others. 

NB: The allegation is that the evidence will 

disclose in what manner precisely these 

results will be likely. 

2. 

It is submitted that in terms of the 

5t. vs. fFrench 8eytach, 1972(3) 5.A. at 

457 E and 457 H to 458 8 

the / .••. 



th e act alleged must be one which is not 

entirely divorced from terro r istic 

ac t ivities and mu st be withi n t ho se 

activities as contemplated by Section 

2( 1 )(a) of the Act . 

3 . 
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Once the proof required , as is set out above , 

is satisfied , the Co urt mu st , on the 

evidence before it , assess what the 

probabilities were of t h e proven act 

producing the particular notional r esul t 

c ontended for by t he state . 

5ee: St . VS e rFrench - Beytach , p . 458 8 . 

I n regard to racia l hostility it must 

satisfy the test in 

Bunting's case 

t o o , i . e . it mu st affect so intensely that 

i t i s l ike l y t o disturb the eq uanimity of the 

o r d inary person and to make him do thi n gs 

s ubversive of the public order . 

1 9 1 6 T . P . D. at p . 578 . 

4. / .. .. 



4. 

There is no evidence u pon which it could 

be fo und that the act of compiling and 

distr ibuing the three pa mphlets, in the 

circumsta nces disclosed by the evidence, 

about the Chat s worth bu s dispute was 

within th e conte xt of ·'te rrori s tic 

activities " as is referr e d to in Se ction 

2(1)(a ) . In fact the evidence is quite 

to th e contrary, s howin g that th e act is 

entirely divorc ed from s u ch activities . 

5 . 

Looking at the pamphlets 
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(a) there i s not the s li ghtes t bit o f 

evid e nce on which to Find an i nten tion 

to endang e r th e mai n ~ 8nance of law 

and orderj 

(b) the f i r st and third documents appla ud 

the demand by citizen s for eq ual 

right s and s upport t heir stands. 

They / .•.. 



They do not initiate action. The 

action it finally supports is 

- 287 -

"caming to gethe r as oppressed people " • 

The second document makes so me 

trenchant criticism of the system in 

South Africa. BPe is not alone in 

thi s critic ism . Many part s of the 

system make a lmo st identical 

criticism s in almost identical terms. 

See: CHIEF 8UTHELEZ's speeches . 

I do not see ho w being a memb er of 

the regime can save one from punish 

ment that would be du e to another 

simply because he was not a member of 

the regime . Our rights, as c itizen s, 

to criticis e are mor e robust than that. 

(c) The one document says that failure to 

unit e quickly will result politically 

in the White man maintaining his 

present po we r over the Slacks and 

kill i ng or des troying them politically . 

6. / •••• 
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6. 

There is no evidence which proves that 

th e do cu ments were likely to have had t he 

r esul t of causing , encouraging or further -

ing feelings of racial hosti l ity . In 

fact MR. 8RAMOAW at pp. 1090 to 1094 

said that his firm pr inted Annexure 2(iii) 

and did not think that they had regarded 

it as even necessary to submit it to a 

l awyer for advice. 
.' 

He pointed out that such eminently"system 

people "such as MR . REDDY had a l so 

expre ssed very strong Feelings, a l most 

vitriolic ideas, against the Transportation 

Board. 

7 . 

I n addition there is positive evidence from 

on e as disting u ished and impres s ive as DR . 

MANAS BUTHELEZI that all these three 

do c ume n ts simply remind him of what he 

a lways hears Bl ack say. p. 3424 

In / • •• • 



'. 
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In these ci rcu mstances where is the 

evide nc e on which the Court can find that 

the acts are capable of endangering 

or assisting in enda n gering the 

maintenance of law and order or that the 

docu ments are l ike l y to ca u se feelings of 

racial hostility? 

8 . 

No. 1 gave evidence and painted o u t that 

a no ther, called NARAN , translated the 

words "Wh ites will overwhelm'! into the 

wor ds which apparently have now been 

a ll eged to mean "k i ll". Even if it were 

"kill" it wou l d obviously not be 

literally meant. 

It is ve r y important to SSB that there is 

no boycott call in a n y of t h ese doc um ents. 

9. 

In the circumstances and i n view of the 

fact that the boycott of trains had occurred 

p. 3616 

b e for e / • • •• . 
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befor e the pa mphl ets were issued and as 

a re s ult of the desire by the people of 

Chat s worth to choose their own tra nspo rt, 

I do not un de r sta nd how the State can 

cont e nd that it has proved that s ub stan 

tial loss to the Railways was likely to 

re s ult. 

H. SI NGH 533/27 - the ·people .•.. said 

th ey would refu se to use the trains. 
BPe TH EN supported the peop l e" . 

739/18 to 740/11 

743/27 - 29 

8RAMO AW 1672/27 - 1 673/18 

10. 

ADAM SMAL L discussed these Annexures in 

his evidence. 

His own reaction was that they did not 

encourage race hatred. He pointed ou t 

that he, as a Black man, had become so 

used to this so rt of thing by experience. 

Again st these witne sses this sort of 

p. '6143. 

quality / .••. 
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