
% - 5 ^ /L  

i  ,

AFPLIC \T1 C%T3 Oi ''■AH’/I L A V

fv*- £2^^*-»<'vWv /  ’J

In  .jeptetuber 163b 3i r  Benjamin Durban entered into  
an ascre«fla«nt with the C h ie fs  oi' th» K a il  p t n b e  oi . .u r w ^ ,
i . * : . the ./Ubaiiqunukwebe, thereby tney became pubj ects of the 
Kiiw. of England m d  covenanted to l iv *  in  ru'Uaisai on to the 

««fi«p .a  law* of th« Colony ,  which, pointed  oat, peremptor
i l y  forbad© the pretended offence  of w itc h c raft ,

I t w a s ,ho ‘•v*r, ; condl tion oi tv- agreement t a ■ t 
the Colonial law "did not, and would not, int^riere with 

"the domestic and internal r**culati one of the Chi ®fs for 
"tfreir tribe and families, nor with their customs" - no 
breach of c >lonial law bein<x involved - “the exerci se of 
"which would be free to the^ 30 loi« as they icitfht jesire 
"to retain them*» the an, reement together with other

♦ similar instruments was annulled , arid ;:is j « 9 ty * s 
rorerei^nty renounced, i.n the 1 ollowing year. Treaties as 
with independent ations a --re substituted i n li;45, in wnj.ch, 
however, trie "hi *1 s ensafied that hristian conver f.s aid 
m issio n  atives wi thi u their  dominions should x.-ot b** dis
turbed " f o r  refusing to comply with the K a f i r  customs of 
"w it c h c r a ft ,  raicw. .iiin, , polygamy, c i r S ’j a c ir ia n  or io r c io i*  
"abduction  or v io latio n  oi fe m a le s ."

\part froui tir'd. s abortive agreement of 1;>35, the 
e a r l i e s t  in s ta n c e  oi the d e n  xtf, te recognition  oi atlve  law 
by thp overeinn, power i n  jouth A fr ic a  appears to be con- 
tain«d  in  ^ara^rap h  2b oi the -.oyal in stru c tio n s  to trie 
O f n o e r  a dial ni a t eri ng the Oovernoent of the d is t r ic t  oi 

, a ta l ,  dated oth .. arch , lt>4&, and proclaimed in  atal  by 

the l ieutenant  lovernor on the £lst June, lo4V , ♦?r *. j esty*s 
w ill  and p leasure  i s  expressed as follows;-  " »ve aave uot 
" in t e r fe r e d  w ith  or abrogated any law, custom or a * ^ *  p r e 
v a i l i n g  Hiuoiuz the inh abitants  p rev io u sly  to the assertion  r 

"oi sovereignty ov*-r the said i s t r i c t ,  except <0 i r as 
"the same may be repugnant to the general p r in c ip le s  of 
"humanity recognized throughout the whole c iv ilized  vorlf,
"and we nave r.ot in te r fe re d  w ith  or abrogated tae powers 
“which the laws , customs and usages of the in h ab itan ts  v e st 
e d  in  tne said c h i® fc , or i n  any other persona in  authority  
«auior« them, but i n  all transactions  between them *^lv^c, and 
" m  ail  crimes commi tted by any of them, against  the persons 
"o r  property of any oi th^L , the sa id  atives  <re to adminis
t e r  ju s t ic e  towards etdh other as th«*y had been  used to do 
" i n  former t im es ."

pursuant to this  proclam ation  ordinance .0 , 3 oi 
l o 4 ‘», a tal, was enacted, repealing the exclusive  operation  
01 trie oman-Dutcn law and providing  (a )  for. the appointment 
oi persons wi tn powers to co n tro l , revise  and d irect  the

D of ju s t ic e  according to- ;t-ive iawj ( 0 ) for  
appeals to the l ie u te n an t  Govertior and xecutive C ouncil ;

fo r  tha ■ .,■ as

yuprwae chi e l , and (d ) p rescrib in g  that all crimes cojamitted 
by any ative  aKainat  the person or property oi another 
1 a t iv e ,  as well  .as all transactions  between .tiv ®s, should
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be cognizable under I<ative law. These last provision® 
i**?re modified by a section providing that all crimes by 
natives which may be deemed repugnant to the general 
principled of humani ty recognized throughout the whol* 
civilized  world should be subject to prosecution only in 
the Colonial Co art* and by the crown Prosecutor. These 
wide and unusual powers provoked the question ^nether they 
were not ultra vires the cotton law whioh tney purported to 
exclude. To remove all doubt ths ordinance was re-enacted 
as an Order-i n-Council oy Her .ajesty. In his despatcn 
forwarding the order, Lord Grey, the ..,*-c r ̂ t .ry oi jtate ior 
the colonies, intimated that the lieutenant Governor should 
observe the principle oi maintaining native usages as tar as 
thi s could reasonably be done. :<e further interpreted the 
modification as to "the general principles ol uumani ty" *hi ch 
hau been taicen over t«xtually from the .oyal Instructions oi 
lt>4c. I t  was not desired, he wrote, to remove any particular 
class oi offences irom the cognizance oi the tive authorities 
merely on tne a round that the offence itself  was oi a serious 
nature, it  was desired only to abrogate unchristian and 
barbarous usages in  dealing, with offences. ?or example, when 
«n i,tt£i*.aaary was Ti si ted with jnABist«*.sat - such as
wi tchcrd.lt; when _a_ serious oiî sncm —«

tPuch as a&iuicids in cert^ifT'circu-.s tur.ces; or «nen -',i fences 
oi slight moral character **=re invested with imoortanc* owing 
to superstition. It  shoulo. be noted that in this tne first 
application of ; ative 1 iw in /South ' I'r FST urid'Sf “STTi 1 i zed 
•'lOV^rnment, the intention of'thos® who fr'wiied the moclerati ners. 
proviso as to the principles oi humanity and civilization,

» aimed solely at limiting the enormities of the criminal side 

of Native law.

By a l aw of 1669 po ver was taicen in  i.atal to regulate 
marriages by Native custom, and regulations were issued in 
that year consisting of 3S sections, wni oh prescribed the 
essentials and forms oi such marriages, the necessity of 
registration, the amount oi dowry or lobolo,tne ensuranow 
oi the woman's consent, the duties oi the chills in t.vn 
regard, and so on, and which sere in idct •. code oi the law 
to Oe observed in  connection with the important orovince 
oi native law dealing with marriage and divorce. The 
regulations >re expressed U  a *®4ific 1ti or. ai stive 
marriage customs wi th a vi ew to fitting the natives ior a 
higher stite of civilization , and oi raisins tne social and 
mor.il condition oi tne people, evpeci -lly oi the ie.-.je -ortion*

Tne avowed principle oi codiiyirm, ative law was lirst 
introduced in .atal by Lew ‘.o.ii6 oi Id'tl, entitled a law 
to maxe bett«r provision for the admini s trati on oi jmtice 
among natives and ior tne gradual assi.;*ilati on oi ative law 
to tie laws of the Colony. ; hi s law rep*-led tne rdinance 
of 1849; it  definitely deprived the fhieis* of criminal Juris
diction; it  limited tne scope oi ;ative law on its civil side 
to tne extent that the same should not be recognized when oi a 
nature to worje.som* manifest i n j u s t i c e ,  or when r«nu£nant to 
tne settled principles and policy of natural equity: it pro
vided for tne appointment of uropean Administrators of 

ative law, and of ative Chiefs to administer justice in 
civil  cases; i t  established a ative i:igh Court and » Native 
Court of Appeal; and i t  abolished distinctions between ' atives 
and uropeans a© regards crime, excepting, in respect to 
political offences, faction lights and speci al oil ences under 
Native law. This law further made provision ior a • oard which, 
within a period oi two years was to reduce to "fritin^ the 
principles of Native law as administered in atal. ;hen the
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Board wao constituted, the ^embers recorded thei r vi *w that 
they could not express with detail and by way ol hard and 
las t linf»e a* law, us a«cee which, though often or generally 
«.cted upon, were still not so much laws is in native public 
opinion, fashions or proprieties or partial custom s. They 

| stated that th« aain  elements ol native law ni m  ed upon a 
| few leading principles, legale subjection, naternal power, 
primogeniture, polygamy and adoption. But they t.nought it  
was not fea»ible to attempt to define the authority oi 
Native Chiefs and Headmen in their tribes. They then 
formulated the code oi native law oi lb?b consisting oi 66 
sections, which was published by fJoverxsoent notice 0.194 
oi 18 <8 and became the law pi latal until superseded qy the 
code oi ib il . ;,his code is law in .ululand to-day, tnoutfh 
it was stated by thf chi fiative Commi asioner of .atal in
1913 in evidence before a select Coital tt ee of th«l"£WrJ4U’> Dai I-

• it_had never been enforced there and that "in *iLj M  tney
•V y  e x.e'i’tT s« unwri t teir^i tTve law7*~W It is  unnecessary to examine 

tne code beyond pointin* out that, since i t otoi tted to 
elucidate the authority of the Chiefs, which had been retained 
under the ,vct of 1 :7 5 ,  it  was cle-rly imperfect as a c o d e  

and left  unregulated * very important. province oi control. It 
aiuy here be observed that subsequently the xuiuland Chiefs 
w«re tfiver. a limi ted criminal jurisdiction under ative law in 
cases of offences committed oy *txves oi thexr own tribes.
Py Law ro. 44 oi lct>7 provision was made ior a substituted 
cod'! oi ative law to be drawn up by a fcoard, which should 
hav* powers to propose alterations and amendments, and also 
to innovate; ano it  was further provided that administrative 
discretion should be exerei sable in  regard to any subsequent 

a amendments oi tni s new code, which should be susceptible of 
fijy  oiOdiiic. ilion by proc 1 mtt 111 -jn. The Code was duly drawn up 
Jr bu t i t was enacted by a statute, i.aw o ,19 oi lo91, whi oh

restricted the po^er oi amendment to tne 1«kxs1 ture so tnat 
the elasticity originally intended was lost. This code of 
1691 is divided into <£6 chapters and consists oi '-cV6 sections. 
It  has been am ended and added to by ei^ht supplementary 
statutes, and it  consequently constitutes a most huposinM. 
body of law. jt  certainly contains numerous provisions which 
ar* alien to 'ative law and which have no doubt oeen inserted 
with a vi«>* to convenience oi admi ni strati on, such ior in 
stance as those rei tiru to the registration of u»arriflu*e, and 
of debts ariBin,: out of marriage customs with a prescription 
oi claims'in this connection; such also as the « rounds allowed 
for divorce, ft Roes further than this and defines certain 
offences a«ainst decency and morals as criminal acts specially 
penalized. This dc^s not seem customary ative law, r.or is 
it  to-day 3outh African Law, though at one time the cm an 
Dutch Courts regarded matrimonial misconduct as an off*nce, 

i » co n fu ted  with the idea in part no doubt by the Canon law.
\nother provision oi tne co.;e which it  would e d iiiicult  to 
reconcile si th ative 1 ^w is that, cosaiaonly call ed "I sibalo*, 
whereby the .jupreme Chief is  empowered to call upon all 
natives to supply labour ior public worxs. ihi a is a matter 
sp^ciiically %part irom service ior tribal deience, or the 
service jiue to the Chief, and rather cills  to mind the de- 
iinitiofi «iv«n  by the Transvaal nx el justice in  19o3 of 

f\ partial 1 aw, which he said, can not so much law as the will 
pi the i'ammander. r t is .aot necessary to criticize  the code, 
but H i t  contains alien elements of colonial i » « ,  canon law, 
martial law etc., ;*nd i i  there are many omissions and in 
novations, it  cannot be invoked as a compendium oi .ative law 
outside the local limi ts where i t  runs as a statutory enactment.



in  theory Natal Native law is  not limi ted to the code. The 
i ative Hi«n Court in 1902 laid i t  down that the code is  

mainly affirmative and declaratory, and does not embrace 
ail the juristic practices of the ativee, and the Court 
referred to section 80 oi Act 49 ol 1898 ;- "all civil casss 
"shall oe tried according to ; *tive laws, cup toms and as awes, 
•save so iar as uiay be otherwise specially provided by law,
"or as »iay be oi a nature to worn sou»e manifest injustice, 
or oe repugnant to the settled principles and policy oi 
"natural equity." The Jud^e president Si«nifi cantly pointed 
out how apt this is  to oe overlooked.

"That there is need lor saendment oi the code is  
"abundantly established oy the evidence" eas a dictau oi 
tne atal ative ^flairs Commieeion in 1®07. It  will not 
b* contef- ted U w t  the ital ative Code is ritfid statute law ; 
and therefor* perhaps li *01 e to the stricture oi the Com*
;ii spion when tney remark; "in  alluding to th* suppl antirw,
"by statutory or restrictive law of the adaptable and 
"dynamic iorce oi human personality in the cor. irol oi a s i m p l e  

Aand seuii - savage peoole, tnere is need to e.ive a ?hocJc to the 
"political instincts oi the dominant r a c e . "

The machinery oi th** operation oi 1 consists of 
Courts; ior ecclesiastical law, ecclesiastical Courts, for 
martial law, Courts martial; ior ative law, ative Courts. 
Courts are correlative to l*w, and courts, though creatures 
oi statute, necessarily import into their v rious dibits 
the moment urn oi their own exertions ana the idi osyncraci e® 
ol their proper superiors oi revision and Appeal. in brief, 
tn«ir birth if oi t.n* le^.isl/ tur«, out tneir development of 
the judiciary. »

The successive system ol Courts ior native iaw in 
Natal nav« been as ioliows;-

1. under crdi nance o. d oi 154V; Native chieis retained 
their Jurisdiction and Courts oi Oiiicers were estab
lished to administer ative law. These courts took 
cognizance oi all civil and criminal cases as between

ative and ative, exeeotifw only in the c i*« of crimes 
repugnant to the general principles ol humanity. The 
Lieutenant Governor was later by Law o. cl ol la74 
Kiven power to extend the jurisdiction oi ative courts 
to crimes committed t»y .atives aws^inst uropeans. Ap
peals lay only to the Lieutenant Oovernor and xecutive 
C ouncii.

2. under law :o. 26 of 1875; Native Chief® xrr* restricted 
to a civil jurisdiction nnd Courts of European Adminis
trators ol ’ ative j.»w were established. The *d;»inls- 
trators w*re subsequently isiven a su/unary criminal juris
diction by Law f o. 21 oi 1876. The cases from the 
Chiefs* Courts could be re-tried before the ,dmi ni 8trato« 
A Native Fifth. Court «a» established, of lirst instance 
and alsfvof ppeal irom the lower ative courts. This 
Hitch Court consisted oi a specially appointed Jud«e 
assisted uy Assessors as occasion required. Appeal* lay 
from this Hifth Court to a special Court oi \ppeal con
sisting ol tne nifth court jud^e, the .ecretary for Native 
Affairs and a jud«e oi the Supreme Court.

3. under «ct ,0 .13 oi l^&b: the native -i*zh ( ourt *as ab
olished and ative c ±ses #ere made appealable to the 
Supreme Court.



4, Under Act o. 49 oI Ib9t5j the > hi «“tt« retained their 
civil jurisdiction as re-affirmed and modified by the 
Code, with appeal to the atfistrate. The Administrator* 
Courts ser« merged in th* a«i pirates1 CourtP, but 
native oases were triable under sep trat* Hules. . Ap
peals li*y to a New Hative 'i«h Court consisting ol three 
(subsequently lour) Judges, wni ch could function under 
one judge as a Circuit Court either in appeal or first 
instance. The lull High Court was tiie final court of 
Appeal, and the jurisdiction oi the upretue Court was 
excluded.

£>. To the las t, which is th* existing., ?ypte«, w*s added by 
ct o. 1 Oi 1911 appeal in cert in cuses to tne 

Appellate Division m  the uprfaue ourt of the union.

totally di iierent was tne termination oi the syst«m 
oi Native law as operating to-day in tne a re*t Trans&eian 

erritoriea oi the province ol the Cape oi • ood Hope.

<.i thin that Colony, the native was s c r c * l y  Known 
to the l.mi skature, exceptin«. incidentally ••«s a troublesome 
neighbour, until after tJaw Kafir war oi 1646 when tn®
Colonial Border was iinaily  extended from the creat ish to 
the • *iSASu&a River, and 3ir  Harry .smith vested the adjacent 
terri ory between th . t river and the creat Kei in Her i*.aj- 
esty the (ueen, in what he described as military oossession. 
the land *as helo oi the (|ueen but was allocated among 
various ative tribes under the High Coasai ssi oner as "Great 
Chief** and he Appointed four resident agents to advis* the 
tribal Chiefs. in lb47 he instructed thep* residents or 
Commissioners as they were called, to receive reports of 
depredations irom the Colonists, and to see* redress through 
the mediuu. oi the Chiefs in a "Kafir law , mlhich, Che frit.ooent- 
ly said, was ample and »^v«r«, The territory was a atiV« 
protectorate, into which ol course numerous urapeans pene
trated. Out At only after the ative ar ol lob\-52 that 
the a overrent  /of Britl sh Kali raria w*t estaolished. his 
Cro*n Colony Government h-.d its  o*n legislative wacninery 
steadily shapiuK prod .nations  and ordinances upon lines oi 

uropean inspiration, and, with on*1 exception (succession), 
alu*0i3t exclusively re*ulatin*. matters oi urop<° n  concern.
The "aw.pl* and severe Kaiir Law” rei erred to in lo4? fell 
into oulivion and «a» i^norea, or operated unrecognised 
::̂ >o , -1 ■ i e J. ra o ea.. y tu<» a-.-e '.ct o. v> oi uci;, n t is h  
Kaffraria *«s i ncorpo rated into tne Colony and '..ape legislation 
was generally substituted lor tne ,:i strict laws. This first 
great accretion to the Cape was ax» absorption rather than an 
annexation. fh« Native province ttao swallowed and *ssimilat- 
ed ay a !>overttuent "which knew not Joseph", and there was no 
question oi conserving such traces of Native atmosphere as 
i&Luht previously have persisted. 'qe next adventure in  the 
direction oi Territorial expansion was iasutolanJ, *nich was 
annexed in 1671, but under very diiierent conditions. y 
proclamation of the 12th . arch, I860, . i r Philip odehouse had 
adiaitted the Batutos into the allegiance of ter ajesty, and 
had declared the^ British subjects and their territory British 
Territory, inti.,.atinK that it  would probably t>» annexed to 
‘ atal. H» informed the "asutos that, altnou*.h it  was not in 
i'1 ded to in teriere with ative custom a .i,ore than was neces- 
p * ry, Vcertain matters .vould have to be brought into sou»e con
formity wi'ta C nri s t i M  and civilized usages, a r  >"nilip ior- 
warded to the secretary ol tvtate draft regulations which , he



he said, h id oe<=n discussed wi tn the princip al mea ox the 
Basutos and with the .trench M t S ie n  ries, and which he pro
posed to iss#.*, Amonfc tnese tne ioilowing 1b ol interest;- 
•The Admini strati on shall lor the present oe conducted in  
"coniorai ty *i th the -tive usages oi tne tr ib e .« These 
drait /emulations were elaborated and publi sned under 
Government otice ox th*- 13tn \ ay ,1670, which contains very 
precise indications oi the respect with which ,ative law was 
re*« .>rded, especially in connection with the important ro- 
vince oi marriage, divorce, do^ry nd uuardianship. iasuto- 
land was annexed to the Cape Colony by \ct No. 12 oi 1671, and 
it  i a in this instrument that first anpear the principles oi' 
the retention of or*-e &i sti n# local law, and the exclusion oi 
ative colonial legislation, tou^tb^r with the conierence 

upon the *ecutive oi legislative powers, *>hich «-ere so *idefy 
and oucc ess tally adopted in .;;ost oi'- th* subsequent expansions 
oi the Cap® Colony, proclamation o. 51 of 1871 »as issued, 
containing same additional emulations out substantially 
reflecting those oi lo7o. in 1672 a Commi ssion oi the >isuto- 
land ,, atfistr^u^s was appointed to enquire into and report open 
tne ativ® laws arid customs of the ^at-atos, *rid the amend
ments recommended oy tni d (o^massion were embodied in) the 
revised peculations published by 'proclamation no. 41 of the 
K.yth arch, 1677. Basutoland was oi course disanne**d from 
the Cape and replaced under the i ^ e d i  ate authority o£ the 
Crown in io64, but in the meantime the system evolved lor 
tnat Territory had struck ruot and nourished in due course 
in  the great f,astern rractn taxen over oy a series of annex
ations, wnich now constitute the Transxeian Territories,

B r ie n y  tnen tM o  is  tne aachinery wMcL has produced 
tn*» system oi the Cap* Native Territories; an Act oi Parliament 
annexing the country, leaving existing laws in  iorce, exclud
ing. the operation oi ( oloniai law and conferring upon the Gov
ernor the pokier to legislate by proclamation. Almost simultana 
ously appears a set of fundamental emulations and subsequent
ly, -*s experience ^ay counsel, these regulation* are a&ended, 
speciiic colonial statutes .re adopted and applied *fter re
vision i f  necessary, *tive law is moulded uid a body of juris® 
prudence is  built up all thi s by proclamation, in the funda
mental Regulations that whi ch most concerns the present 
subject lays down the civil jurisdiction ol the agistrates 
lor whose appointments provision is  made, arid this is  the 
marrow;- “all such suits and proceedings shall oe dealt with 
"according to the law in force at the time in the Colony of tha 

"Cape of Good Hope, except there all the parties to the suit 
“or proceedings are aha t are commonly called atives, in whi oh
"case i t  ^ay be dealt *i th according to Native law........ .. * This
principl e lias been retained in  consolidating legislation.

It  will be noted that there is  here no attempt it any 
elucidation oi . a ti ve law, »hi ch is  regarded as a thi r« known 
or accessible, it is  leit to the Court to decide whether aij^- 
particular aui t shill oe heard under Colonial law or Native law 
and the . s»trate* s deci si on ir oi course guidad by the 
nature oi tne ciai.^. There has eujemed,,ho ^ever, a basic 
element vuCh .wmt enormously modify Native law proper, which 
was stated in tne judgment ol the president ol the Appeal
• uurt in  14>o2 in tn* case oi Nos 411  vorfus a«v*ti; "The 
"Court is aware t h .. t this ia in conflict with , ative custom, 
"out when -live cur. tom is repugnant to justice anu equity ... 
••it must *iive way."

tn the original Regulations it  was »^ade optional lor



lor persons married by :ative custom to re«i8t*r the first 
such marriage tOA-:ether wits'! the dowry consideration *i th the 
Magistrate, and the Cap* supreme Court held in l»9;e that 
the object ol this registration was to bring th* 11 ret mar* 
riage by native custom under Colonial law, thus invalidating 
subs^u^nt  marridges during the subsistence of the i ' i r s t .  

However, the N a t i v e  Appeal Court i n  lb97 deviated from that 
ruliru on the ground that tne Native law governed the matter 
and could not be impeached, and it  laid down th*t polygamous 
marriages eere valid in la* when contracted oy . a t i v e s  accord* 
ing to native ior^e. it  is  certainly an arresting spectacle, 
that ol the Chi ei' i :«c istrate assertin*, the authority of 
Native lav* in  coatraaiction to tne linking ol the Juprema 
timumtrf t t m V S l A  and"
iiative \ppeal Court have heaped together a maps ol judgments, 
many oi them discriminated on Native advice according to 
diverse tri oal customs. These judgments nave been collected 
a;jci published by *.«ssrs. arner, ieneael and oeymour, while 
others are in process oi pu oil cation. ?.ot only so, uut the 
judgments ol tne appeal Court are periodically circulated to 
&.agi»trate». A cursory survey ol the reports .id^.ht convey 
the impression that decided Native case® consist oi little 
but a dismal catalogue 01 auul terl e& and seductions, out 
nevertheless there is  a great deal ol soci *1 liscipline de- 
pendirjg upon the treatment oi taese disputes, which re by no 
means the exclusive subjects ol decision. It  is largely 
1 rom the records ol the appeal ourts that . r. . , -:eymour 
compiled his text boo* on v-itive law and custom published in 
1911, in the prei ce to which he states that wk no *1 ®dge ol 

“pure Native law is not ol such great importance to the 
"practicil lawyer as hitherto* owing to the innovations which 
are taxim  place. The votive law operating in the ranakei 
may be regarded as c-̂ se 1 .w, or law iounded on a consistent 
series ol judgments. This system seems to allow ol a 
fecundity oi growth, an efflorescence, which may- well attract 
Attention in connection with thee» alien conceptions, i f  the 
ul timate ideal of Governm ant be to ,u«rge all i tw in the estab
lished jurisprudence ol tne 'union* Hefinemeuts and compl«*i- 
ties seem to supervene, as is suggested t>y tne numerous( 
references to the .customs oi the tribes oi <; ri \jualarid ’vast. 
Bearing in  mind MOCall Theal’ a description of the 1 ragmentary 
and haphazard occupation oi that terri tory,Known beiore 
annexation as .omansland, i t  is  perhaps surprisin, to find 
i t so distinctly recognized *s a iield of diif erentiated 
Kative cut*tom.

The Court ayatem 03 tne Territories has undergone 
but U  ttle serious change. he intervention in  disputes of 
Chiefs or Headmen, originally acs*ui esc ed i n, out contemplated 
as apart from and irrelevant to the w.ugi strate* a judicial 
position ol lirat instance, has largely ialien into abeyance, 
owing no doubt to the number ol «t«gi strata* s courts which it  
has been iound possible to maintain. \ppeala #hich at iirst 
lay to tne Cniei Magistrate's Court, could also be taken to 
the superior Courts oi the colony, but so lar is re? trds 
casea under native 1 aw a Native Appeal Court wi tn exclusive 
jurisdiction was constituted by .^ct No. 26 oi lt>94# consist
in'. oi tne'chi ei Magistrate with two Jtagi*trates as Assessors. 
A study oi recorded cases reveals! the cou^iderible extent to 
which the court is  inlluenced by the opinions of 'iative 
Assessors, criminal law in the Territories is  administered 
under a ~enal code passed by the Cape parliament in 1886.

I t  is  not alone in the rransxei tn Territories that the 
Cape Colony has i ta experience of iative law. ’ y Act o. 41 
oi 189b British f^chuanaland was taxen over frafe the Imperial 
,authority nd annexed to tne cape. :ot orim^rily, h .■ ->ver, as 
a >.tiv« area. Tfc* European interest was coneiderable and no 
doubt mineral pos#ibili ties aere borne in  u.ind, so that the 
Colonial law was :»ade to apply. L a r g e  ?*eserves w e r e  laid off



oil ior the Native tribes and in there the operation oi 
ative I;*.* *a» r e t U n ^ ,  By section 31 oi tn* original 

B^chuanaland ’emulations th«- Chiefs had "been niv«n exclusive 
jurisdiction in  all civil cases between natives of their 
own tribes, and by ;«ction 32 they had V>**n allowed to re
tain Jurisdiction in all criminal cases exc*ptin« certain 
«rave felonies. Appeals lay from the chi <®f to a ourt eon- 
sistin« of himself and the t eaident a«istrate, with a 
further appeal to th* Chief ,a#?i?trat«. On the abolition 
oi this latter office, the further appeal fell w ay , and as 
there could be little  satisfaction to a litigant in  ap
pealing to a Court where the jud>ie oi first instance sat with 
power effectively to oppose any modification oi the original 
judgment, it  may b* neld that tnere was virtu illy no appeal 
froui the Chief until provision was made for appeals through 
the c ourts oi a&i?tratee to the Local Division oi the 
Supreme Court by Act No. 7 of 1924,

■j,a« inception oi native law in the Transvaal is 
** a n  aiiferent, T<i* orin.i s oi tne oat i rican 
republic were s ettaa^ exits oi emigrants froa* the Cap* Colony 

anxious to mana«* their own concerns in their own way. At 
lirst  they probably had little  opportunity to elaborate 
systems ol law in the desolated regions which they occupied 
and such precepts as "thou Shalt not K ill "  axxu th* sanction 
"by man shall thy blood be shed" would suiiice lor their 
primitive needs, -ut the ca....unity ^rew »nd it  vis in Juno 
lb4u that Lord Grey ascribed "more regularity and greater 
"strenath to that rud** system oi «overnment which nas grown 
*up of itseli iiofu these people from the necessity of their 
"position,*' Their earliest concern was to fettle the 
Natives who in the Districts then occupied had been dis
possessed and scattered by ziliicazi, and in lSb3 their 
Commandants were empowered "to « rant lands to Kafirs , where 
"necessary, for occupation subject to £ood behaviour and 
“obedience," instructions were issued in  lc5S amongst 
which it  was laid down that natives were to "live under 
"their f. hi *f * , • presumably according to their o .vr. usat; es. 
Subsequently there were numerous sporadic regulation* and the 
restrictions at the time considered necessary as regards 
Natives in  oontact with j;uropeans, but foreign to the pre
sent subject and oi no particular interest; until 1 in illy 
Law o, 3-ldv6 was enacted. provision was made for the de
marcation oi native locations, ior tne reco&nilion or selection 
oi chiefs, *ao snould receive a salary, »na lor the appoint
ment pi ,ative Commissioners and sub-Commi ssi on‘ rs, but .a 
significant section oi Uu s law contained the i oliowin»c ;- 
"In  furtheranc* oi mo rail ty, the purchase oi *omen or 
"polygamy amon*, fatives is  not recognized in  this Hepublic 
"by the law oi the itn<l.n it would seem that the ..enublioan 
legislators had decided to r*prjoute tne conditions oi the 
rap* Colony proper in this regard. i'n«r«, ative marriage 
was ignores together with all native law. jfere . *tiv* 
marria«e was definitely excluded from judicial co«ni zance.
In  tne cape the iorms oi uropeaa marria»;* »*r«  available to 
the afcCve; in the r epublic this was not the ca**, There 
was little  tiu*e to judwe the eifect of this policy since 
early in the 1 olio win* year the Transvaal was annexed to the 
Crown, jr. tne instrument of annexation, sir Tneopmius 
bhepeton* reierred to the failure of ative policy and the 
practical independence of the ‘ .ative tribes as amoivs the 
reasons ior that step.



During the occupation a law ( n o . 11 ol lool) was 
passed expreaped to oe “lor the better «overnment ol, and 
“administration of justice among, the ative population oi 
"the ; roviiice." Alter aweepam *way the republican -tive 
legislation an bloc it  reproduced almost textually the Uatai 
Law oi xo/o, «xo«p tin* in r<*£..trd to ^ppeale, whi Oh 1 -*J through 
tne ,.-.fuKi a trates, in tnei r capacity as Administrators oi Native 
law, to trie secretary oi Native Affairs ; and excepting also 
in regard to the framing oi cul e©, which devolved upon the 
Governor in ixeoutive Council. Also no }uestion ol codi
fication aab *iiiphasi^ed although i t  made practicable.
A f t e r  t he  retrocession, t n i s  l a w  was  adopted by the 0 uth 
A f r i c a n  Republic a l m o s t  u n a l t e r e d  and a p p e a r s  in  tne statute 
b o o k  to-day as L a w  o. 4 oi lubb, bo tn t t n e  origin oi the 
application oi Native law in the Transvaal is identical 
w i t h  that in Katal. T h e  preamble oi L»w ^o. 4 o i  lo65 and 
jLhe retentioi i n  force of : a t i v e  law, subject to the oroviso 
*0 to tne principle® o i  civilization, are, savins th« 
v i«  -riflR ol translation, in the actual language ol the 
toy*l instruct!on signed at BtfOltlBghnii palaco in 1 8 4 b .  But 
the development ol tne system tea been. in stsady divergence 
from the original intention.

Law so. 4 of 1bbb (a poor translation ol law No.11 of 
lbbl) lays down that the laws, habits and custom* hitherto 
observed amon« the Natives shall continue to r«.ii«in in foroe 
as long as they have not appeared to be inconsistent with 
the general principles of civilisation reco*nised in the 
civilized  Borld, it  prescribes,further, that all matters 
and disputes of a civil nature between Natives snail be dealt 
with in accordance with native 1 aws at present in use and 
ior the time bein*; in iorce, in so far as the east shall not 
occasion evident injustice or be in conflict with tne ac
cepted principles oi natural justice, it  th*n provides that 
the jtate president as a r amount Chief shall exercise over 
all chiefs and natives in the epublic all power and authority 
which in aeoordance with . - ti v * 1 -ws, habits and customs are 
given to any •• aramo un t Chi*-i. 'knd i t  carefully excludes 
ftata v * disputes Iruu settlement by other macninery than its 
own. Thi * m-*ohin*-ry consisted oi Courts oi ti v * Cni ei s 
ana oi ative >u0-Co*umi ssioners, wi ta an appeal to court* of 

ative Commissioners, ana a iinal appeal to th*- Superin*
......sent oi atives, ■whose judgment would be exeoutaole only
liter confirmation by the overrent . It  see^s that hsro 
was a By s t eut eminently suited to the n««ds oi tn^ Native 
population and oonfomabl , though perhaps in an improved 
1 orm, with .oriuciples operating elsewhere among tne Native 
peoples oi outh /-.ir ic a . ^ "^«rfTIac "̂'yK"~̂ 'C?ur~̂ ri tPr*TT}i'B'crTrd^t 

"pTe-annexation policy reverberated in tne Circular issued in 
13fcb by the Superintendent to the effect that the purchase of 
women for money or cattle was a contraband d*alina upon which 
the Native Courts could not adjudicate. This instruction 
was rather infelioitously phrased. ,,one,y was foreign to the 
transaction; there could of course be r.o sale ol women, and 
though the marri <ge custom miaht b* open to abus*» th* Courts 
were theirs to prevent such abuse. The lobola or dowry is , 
aenerallyj not recoverable under ativ *» law”' proper by action 
against a defaulting .rnsband, but by the custom- ol Ltxutelexa 
or detention of th** eil**, to which the woman would neeess a!'rily 
be a party. as recards the reel ju„ati on of lobolo in



i n  cfi U * i n cases ol nardships, the Attorney-aeneral oi the 
Tranaffaal <4ave. hie opinion in 19q5 that this was certainly 
net opposed to the accepted principles ol natural justice.
At the worst tni s wa s but a Ci real nr which could rnve been 
withdrawn by a more happily expressed document, and in the 
case of ^arroxo vs. the ^t&te tne Rtfh Court oi the Republic 

Irr/jiu 1892 i hold that native marriages were f  U  „
/  occasion to remove 'til di li icul ti es arrived with the outh 

/  African ar, when in 1901 the legislative po’.''«r lay in a
sinRl* hand, but the opportunity was disregarded, tjnconsci ou»> 
ly -a s  it  tne constitution of a ew .;upreme court e x 

truded the old detachment of th« ative Courts. instead oi 
an immediate rectification the appellate jurisdiction of the 
iiuperintendent (secretary ior "ative Affairs) was abandoned to 
the upr*s»e c :;urt, to«eth»r vi th Hi s jurisdiction of divorce 
in regard to Native civil marriages, which had becom« possible 
in 1<*98. Saute years Inter, to complete th'5 disruption app«»«le 
from ative chi els were taken from the ffative Cocuai ssioners 
and handed over to the upre^e Court too. Here has be**n no 
app «-1 irom a Chi ei to the supreme court. It  would seem 
impracticable when th* Chief probably cannot write his name 
and when the Court r«-,uires a recoru tor considers ti on, out 
applications have been made to the supreme Court b.y litigants 
i rom tne Chiefs* Courts. \n applicant in  1910, who had oi> 
t*«ined jud, ..ett be; are • hi • i , ip-lied to tr,* ,,uprise Court 
ior process in Aid oi execution. Tne Judjge held that the 
applicant had better proceed by way of actio , out the case 
did not coiue to trial. \o doubt the assets oi tne com- 
plainant were swallowed up in the ini ti al coc te oi the ap
plication. The Republican system was eii<»ctively short- 
circui ted, lot though the \ative courts remain*-*!, disjointed 
and impotent, the itive law evaporated. As MW» Justice j*ason 
remarked in 1^15, “it is  true tn&t one retult oi that nec*»s- 
"oary conclusion lrom the invalidity oi polygamous -arriaaes 
•’is  to render ineffective to a great extent the provision* of 
"Law o. 4 of 1j65 preservin#: as far as possible /{ative customs** 
and in the same case r. Justice .esoels said, "Mien we have 
“ rejected these, we h»ve bo unde Ruined the fundamental Native 
"customs th»t there is very little left  oi th*>i r cuateoms as 
"to jiarriage m d  status." Mo* "ative civil la* is practical
ly  built up uoon the family l ile  which derives entirely lrom 
marri -jge and status. Jt vas not in the falling ol a leaf 

» 7) that tne consequences of the momentous e .i fsved were
lift/rfNB -He balanced to ol rjeedure was dislocated

in li>ol. in 1902 tne infelicitous circular ol 1*595 van 
r*-i t**rated, and in the asuae year the Tax Ordinance subjected 
the polygamous ative to >,n additional impost in respect of 
his additional *ives. The cynicism that extorted revenue from 
a practice *hicn the i > v* rejected as i ...or 1 c„uld nardly 
have been intention l.^L^ndeed, in l̂ -.<5 a Judge oi the 
.upreme court is  reported to have express ea rurp ri 8« in  the 
Circuit court at iddelbum , when told by the ative Commis- 
si o;;er that instructions h..d i)fa ri received not to h# *r cases 
dealin ^i til ative marriages, ii s Lordship remarked that 
the instructions were most extraordinary as the ommi ssioners 
htd special jurisdiction to try these cases vhich could not 
be taken awly. a  timid au*stiestion was circulated in 1905 
intimating that wative oiiicialr mi^.ht adjudic ate inf retiard 
to the return oi dowry --nen the quai-husband h.*d been deserted 
without fiult on ia s o*n part. However, tne i us interprets 
ed by the supreme Court according to European canons pre- 
vul^il -».nd a series oi decisions culatiAatin* in  1910 made it  
clear that 99 per c*»nt of the native marriages in the Trane- 
,vaal were ineiiective ior any purpose oi le«al riKht. Cer
tainly 1 ative o fiieials  ende voured to temper the wind to 
the shorn iamb as far as possible, no doubt i f  dative

/

%



Native Courts continued to hear the cease submitted, they did 
not «d judica te, but merely arbitrated! 1 1 they re-tri r-d 
cases already heard by a Chi si, no doubt they %88u;u«'d that 
previous proceedings did not purport to be judicial! But 
p a l l i a t i v e  oi thus n a t u r e  could not continue indeiini tely, 
and by Act o. 7 oi 1&24 tne right oi app * • 1 from thechi «f 
to the itive Commissioner or Sub-Commissioner *as re- 
eet *Dlished.

in the range i-ree ^tate, generally, the position 
i s  similar to that in the Cape colony Proper, and there is 
no r«coKni ui on oi tive Law, excepting th-*t tne oilr.pring 
of ative tnioncs are regarded as entitled to inherit, and in 
tue case oi separation, rights oi guardianship tre ascribed 
to the parent oUier than tne one who is responsible ior th* 
severance (act no. 26 oi lbWw section a iorther exception
in  the j?ree State was made when the tribe at i t^ieshoejf 
was received within the jurisdiction oi the -epublic. in this 
location the Chief is  recognised as exercising a minor civil 
jurisdiction ovei hie iollovin« in a m  :«•,< ;“ il lie?, to the 
European rommandsunt oi the peservs.

perhaps th*re is no need of a pedantic unilonnity, but 
the question obtrudes itseli whether it  is  desirable that 
in  the system whi ch must bridge the «ap from barbariwo to 
legality, as commonly understood, there ahyuld_ b« so great 
varieties of practice and oi ri«ht. \sla concrete in sta n c e- 
should tue great wi i e of a ■ ativ* be therwoman he elects as 
such, as in /ululand; or t ie ii rst he marries, as in atal; 
or the woman indicated by the ourt on the .^^rits, as i n th*» 
-erri tories; or, ~s in  tne Tranavaal, no #i le at all, except 

ior the purpose oi fiscal exaction?

To summarise;

here is  in ululand a disregarded code and the ative 
unwritten la*, applied by tne chiefs and the a*.is trates, 
with appeal to the itive High court.

There is  in ,atal a rieid hybrid thing called codified 
ative law, and also tne disregarded unwritten law, apolied 

by the chiefs «nd the agistratea, with appeal io tne ' ative 
igh Court.

There is  in the Territories Native ca«« law ,*»4 amend'd 
i rom time to tiwie by the legi si stor, apr? ii ed by ,jagi s trates,
*itn appeal to th*- -.tive Appeal Court.

There ie in Bechuanaland unrestrained iative law ap
plied by the chiels with recently established *pneal to the 

■**,18 trates and the Jupreme Court.

Tjiere i a in the Transvaal, native o ^ .o /i  law, turned
and emasculated according to th» ?uroo«*arj canon, applied by 
Chiefs and '.ub-Co»mi sei oners, with appeal as tn* case may be, 
to the tiub-Comiiii ssi oners or to the exponents oi the White manto 
1 aw,

Ther<* is  in the Cape Colony proper no native law of 
any Kind, excepting an indulgence as rm. »rds succession en
joyed in restricted areas under antiquated and detective



, statutes, ■nixie h iacx iuiciii neiy to iunction as re« * rds fixed 
\ .property - r under these statutes are decided by 
_/fra*ust rates, with appeal to trie "ov^-mor- eneral.

There is  in the oraiw.* Jre« ^tate the y.itive law 
of succession and c^rt>ia rights ol a.irdiarmu -, m i in 
the single ar^a wnere tribal conditions really pr^vtil, the 
lia*i ted ooeration of native law under the jurisdiction of the 
Chi *1 with apped  to a Native \ffairs official.

in one oi these systems jr in an adaptation of s®ver.al 
of these eystesa ther*! iaay be the fount of j u s t i c e  and of 
wisdom, but it  is  hard to suppose that each ayatem is 
wortcirii ior the b*»st .r, i ts several 3 ler*.

It is  conceivible that applications of tive law 
a.i^ht beneficially be resolved into an a:inlication of ative 
law, &nd that this application should be r.eitfter -uuorphous 
nor iuul ti 1 o u ,  but should be coneouant as to in principles, 
susceptible of flexibility  js to details, progressive as 
to tendency on line® oi civiliaed evolution, and operated 
through the instruaaw ntali ty ol such Courts as, by a process 
ol *li,iii nati on Dased upon experience, the study of hall a 
d ©seen di ii *ri ru systems it ay r«comwend.

1 , 1  j



 

Collection Number: AD1715 

 
SOUTH AFRICAN INSTITUTE OF RACE RELATIONS (SAIRR), 1892-1974 

 
PUBLISHER: 
Collection Funder:- Atlantic Philanthropies Foundation 

Publisher:- Historical Papers Research Archive 

Location:- Johannesburg 

©2013 
 

LEGAL NOTICES: 
 

Copyright Notice: All materials on the Historical Papers website are protected by South African copyright law and 
may not be reproduced, distributed, transmitted, displayed, or otherwise published in any format, without the prior 
written permission of the copyright owner. 

 

Disclaimer and Terms of Use: Provided that you maintain all copyright and other notices contained therein, you 
may download material (one machine readable copy and one print copy per page) for your personal and/or 
educational non-commercial use only. 

 

People using these records relating to the archives of Historical Papers, The Library, University of the Witwatersrand, 
Johannesburg, are reminded that such records sometimes contain material which is uncorroborated, inaccurate, 
distorted or untrue. While these digital records are true facsimiles of paper documents and the information contained 
herein is obtained from sources believed to be accurate and reliable, Historical Papers, University of the Witwatersrand 
has not independently verified their content. Consequently, the University is not responsible for any errors or 

omissions and excludes any and all liability for any errors in or omissions from the information on the website or any 
related information on third party websites accessible from this website. 

 

This document forms part of the archive of the South African Institute of Race Relations (SAIRR), held at the Historical 

Papers Research Archive at The University of the Witwatersrand, Johannesburg, South Africa. 


