IN THE SUPREME COURT OF SOUTH AFRICA
(CAPE OF GOOD HOPE PROVINCIAL DIVISION)
In the matter between
SAlVI KAHN

Appltcant

and

5

J. DE VILLIERS LOUW and C.R.mvART N.O.

First and Second Respondents.
~_ _ _ _ _ _ _ _ _
. - .........~._ __ _ _ _ _ _ _~ _
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JUDGMENT delivered this 17th day of November 1950.

On the 18th September, 1950, a rule
nisi was issued on an ex parte petition by the applicant
directed against both the respondents.
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The object of

the application was to give the applicant:
(a)

more time than had been indica.ted in a
letter written by first respondent to
enable him to show why his name should

15

not be included on a list referred to
•

in the let ter ;
(b)

a nd

an opportunity of challenging the
validity of the first respondent's
appointment.

20

The application was one of extreme urgency
and the merits of the matters in issue were not dealt
wi th/ •••
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with at the initial stage by the Court.

At that stage

the applicant satisfied the Court that he was entitled
to more time to enable him to deal with the two points
already referred to.

The merits, insofar as they could

be dealt with on affidavit, now fall to be determined on

5.

the return day which was extended by consent until the
1st of November/J"
The following submissions were made by Counsel
for the applicant:(a)

That by the 17th July, 1950, when Act 44

10

of 1950 was promulgated, the organisation formerly known as the Communist
Party of South Africa had ceased to
exi s t and its property was disposed of.
(b)

That in consequence that organisation

15

never became an unlawful organisation
and the designation of the first respondent as liquidator is null and void.
(c)

Altp,r~atively, that prior to 17th July,

1950 the Applicant had severed all
co ~ nection

with the organisation and

had ceased to be a member, office
bea rer, officer or active supporter
thereof:

20

---
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(d)

That in

consequen~e

the first respondent

is not entitled under the Act to place
his name on the list referred to in
the Act.
The factua l basis of the premises upon which these sub-

5

missions rest, therofore falls to be considered.
It will be convenient to summarise in their
chronological order the relevant facts and their dates as
they appear from the papers.
On the 5th

M~y

1950, the Minister obtained

leave to int::-- oduce the Unlawful Organisations Bill.
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On

the 7th May the CGntral Committee of the Communist Party
decided to dissolv e the party in the event of the Bill
being read a third time.

On the 22nd May the Bill was

referred to a Select Committee.

On the 5th June the

15

original Unlawful Organisations Bill was withdrawn on the
application of the Minister of Justice, and on the same
day a Bill entitled the Suppression of Communism Bill,
which had emerged as a result of the deliberations of the
Select Committee. was read for the first time.

It is

alleged that between the 7th and the 22nd June, meetings
were held in all the various Districts of the Communist
Party and that unanimous resolutions were passed agreeing
with the re solution passed by the Central Committee;' 'and
that! •••

20
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that the necessary steps were taken to wind up the affairs
of the Party, which steps were completed by the 22nd June.
On the 20th June the Bill was read for the third time, and
on that day a public statement was issued by the Chairman
and General Secretary as to the dissolution of the Party,

5

as the result of a resolution by the Central Committee,
which was given wide publicity both in the press and over
the radio e

On the same day the applicant had

statement in the House of Assembly.

re~d

this

On this date, too,

the app:::"lcant states that he severed all connection with
the Communist Party.
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On the 23rd June, 1950, the

Suppression of Communism Bill was passed and on its promulgation on the 17th July, 1950, became law.

On the 23rd

August, the first respondent was appointed liquidator of
the Party and was also at this stage directed by the
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Minister to frame a list in terms of section 4(10) of the
Act, No. 44 of 1950

8

Thereafter, on the 4th September,

written notice was by letter given to the applicant, which
reachod him on tl e 6'Gh September.
terms of which

'irTi

This notice, the

11 be referred to late:!:"

has given rise

•

to the present proceodings.
The fUl"ther allegations in the pet'! tion of the
applicant may be sUInrr.arised as follows:-

He is an
Attorney/: ••

20
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Attorney of this Court practising in Cape Town, a Member
of Parliament and a City Councillor of the Municipality
of Cape Town.

On the 6th September he received by

registered post a notice dated 4th September from the
first respondent in which the latter stated that he had

5

received a direction from the second respondent in terms
of section 4 (10) of Act 44 of 1950, .in consequence of
which he wrote :"You

ar~

hereby afforded a reasonable

opportv~ity

in terms of the abovementioned

10

section to show why your name should not
be included in a list of persons who are
or have been of fice bearers , officers,
memb61's or active supporters of the
Communist Pe.rty of South Africa, which

15

bas been declared an unlmvful organization by section 2(1) of Act 44 of 1950.
Should you desire such reasonable opportunity, you are requested to submit in
1/fri ting suc"t representations as you de-

20

sire to mnk e , to reach me at the above
addr~ss

1950.

on or before the 25th September
Evidence has been placed before

me to show that you were a member of
the

Ce~tral

Executive Committee,of the

25

C'omffiUldst Party' of South Africa. 1t
The letter referred to is Annexure A to the petition.
During

Augus~

the second respondent purported to designate,

in terms of sectiun 3(1) (b) of the said Act, the first
respondent/ •••

-6-

respondent as liquidator of the assets of the Communist
Party of South Africa.

The applicant goes on to

allege that no such organisation as the Communist Party
of South Africa exists, nor did it exist on the 17th
July, the date of the promulgation of the Act.

This is

5

indeed the found ation upon which the argument of his
counsel I·ests.

Ho S!lYs, hovvever, that prior to the 22nd

June such an organisation did exist and he annexes a copy
of its consti t ution, Annexure B, to the petition.

He

alleges, howovor, that by the 22nd June this former

10

organisation wa s dissolved in pursuance of a unanimous
resolution of its Central Committee dated 7th May, 1950.
This resolu.tion is Annexure C of the petition, and he
says that it was expressly a ccepted and unanimously
adopted by those present at a general meeting of each and
every District of the Organisation in South Africa.

15

He

himself as a memb3r of the Central Executive Committee
attended the meeting at which the resolution was adopted
and supported the passing of the resolution.

The affi-

davi t of one lY!o ses Kotane" the General Secretary of the
Organisation prior to its dissolution, deals, he says,
with the

posi~ion

affecting the various Districts of the

Party throughout the country&

Kotane says that on the
20th/: ••

20
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20th June a public statement was issued on
Central

Co~~ittee

behal~

of the

of the Communist Party regarding the

dissolution of the Party and a copy of that statement is
annexed to the petitiono

The relevant portion of this

Annexure, under the signature of one Horvitch, the

5

National Chairman, and Moses Kotane, the General Secre,tary, is as follows:"Recognising t l:at on the day that the
Suppression of Communism Bill becomes
law everyone of our members merely by

10

virtu e of their membership may be liable
to be imprisoned without the option of a
fine for a maximum period of ten years,
the Central Committee of the Communist
Party has

deci~ed

to dissolve the party

15

as from to-day.1t
It is alleged tha-;; this statement was given the widest
publicity in the press and over the radiO, and WaS read
by the applicant in the House of Assembly on tho 20th
~lne

during the c,urse of the debate on the motion for

20

the third reading of the Suppression of Communism Bill.
He says, too, that thereafter at frequent intervals there
were report s in the da.ily newspapers referring to the
Organisation as
solved.

b~ing

defunct, and as having been dis-

He alleges that at no time did any member,

ex-member or anyo r. . e purpoI'ting to be a member ob j ect to I

25
•.

dissent/ •••
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dissent from or protest against the dissolution of this
Organisation or claim that it continued to exist.
Applicant goes on to say that prior to the
dissolution of the Party, the Party itself, its Central
Committee, its Central Executive Committee and every

5

District Branch, and Group of the Party in South Africa
la~vfully

disposed and divested itself entirely of all

its funds and

prope~ty

including all rights and documents,

all employees were paid off, their contracts of employment lawfEl l y terminated, all leases and tenancies were

10

lawfully te:-'minatoCl., telephones were cancelled and rccords destroyed , while all liabilities were lawfully dischargee..,
It will be

n~ticed

that the public statement

referred to fixes the dissolutIon as at 20th June, where~s

probably by

vi~tue

15

of the fact that the last general

meeting to arrive at a decision only took place at
Pretoria on 22nd June , the allegation as to dissolution
is fixed by Jehe E.lJplt cant himself at the 22nd June.
It would appear , too, from the

affid~vit

of one Carneson

that during Hay and June the Cape Town Bran ch of the
Party had already taken steps to dispose of its assets
and prcpercy . .
Having/:- " ,

20
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Having recited these various allegations of
fact, the applicant submits that since the Act was only
promulgated on the 17th July, 1950, the Communist Party
did not at any time during its existence become an unlawful organisation in terms of Act 44 of 1950.

For

5

the same reason he contends that its property could not
vest in tje first respondent, the Party having been dissolved and its property disposed of prior to the passing
of the Act,

~he

there being no

applicant accordingly submits that

pro~erty

and no funds, the designation of

10

the fil"'st re s)cnde::lt as liquidator of the Communist Party
is null and void and of no effect in law a
Alter ~:t ively

he alleges that even if the

designation of the flrst r espondent as liquidator is
valid in J.:a:'i , tho first respondent possesses no lawful

15

power or jurisdiction to place his name on the list referred to.

The reason he adduces is that prior to

the passing by Parliament of Act 44 of 1950, the date
being the

23~d

June, 1950, and therefore prior to its

promulgatlo n on the 17th J1lly, 1950, the applicant had
supported and a ccepted the passing of the resolution referred to for the dissolution of this Organisation, and
severed all connection therewith and had ceased to be a
I

member/ •••

20

-10 ....
member, office bearer, officer or active supporter thereof, and had at no time sinc'e 20th June been such a
member, officer, office bearer or active supporter
thereof.
Certain correspondence is annexed to the
application.

5

This correspondence follows from the

letter received by applicant on the 6th Septemb er.

He

wrote a letter on the 9th September, which is Annexure E,
and received a reply dated 13th September thereto, in

,
terms of which the first respondent indicated that he

10

proposed to carry out his duties in terms of Act 44 of
1950.

The applic &nt contends that it would be quite

impossible for him, by way of an application to Court,
to have it determined befor e the 25th September, and
that in conseque nce of the first respondent's intimation

15

that he intended to continue to act as liquida tor, the
applicant would suffer grave and irremediable damage if
the first re spon tJ, ent should place hi s name on thi s li st
"which would be his next i mmediate step if the fir s t
respondent is al101ved to carry ou'.:; his purported duties
in terms of the Act".

In passing, it is clear on the

papers, that his name has not as yet been put upon any
list.

The applicant submits tha t he is entitled to

the order prayed for because of the damage, loss and
prejudice/ •••

20
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prejudice that he will suffer, tho nature of which may
be gathered from the fact that inter . alia he may be compelled to resign his soat as Member of Parlianent and as
City Councillor of tho Cape Town Municipality) and indeod
may be required to resign his membership of the Law
Society of the

C~pe

5

of Good Hope and from the Attorneys,

Notaries and Conveyancers Fidelity Fund, membership of
which is obligatory upon Attorneys practising in the
Cape

Province~

The applicant1s petition is supported by one

10

r.ioses Kotan,J , who contends that he was the General Secretary of tho Communist Party from 1939 until June 20th,
1950.

He alleges that it was common knowledge that a

Bill was to be introduced to declare the Communist Party
an unlait;ful organisation, Ewd that in consequence a
speCial oeating of the Central
the 6th and 7th May, 1950.

Co~mittee

15

was called on

He thereupon gives details

of the resolution which was unanimously agreed to by the
Central CO '"l1mittee, at which all but one were present.
s~~sequently

That one, however

J

indicated his full agree-

ment therewith.

The resolution of the Central Committee

of the Communist Party, he states, was to the following
effect:-

"In/ •.••

20
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"In view of the terms of the Unlawful Organisations Bill, the Centra l Committee of the
Communist Party of South Africa resolves:

(1)

that, should this Bill pass the third
read ing in the House of Asseobly, the

5

Comounist Party shall as from the
date of such reading be dissolved;
(2)

that the members of the Central Executive Commi tte e shall take all necessary
steps to see that such dissolution is

10

properly carried out and that all District s and Branch Committees and Groups
thereupon ceas e to function;
(3)

tha t members of the Central Executive
Committee shall have the power to take
such steps as are
the e.ffairs of the

necess~ry

15

to wind up

Party~

This Committee further resolves tha t after
the third reading referred to above, the
members of the Central Executive Comnittee
shall issue a statement on

th~

20

dissolution

to the people of South Africa. II
Thereafter, he says, the Bill was referred to a Select
Committee, froD which there emerged subsequently a
oajority report r e coomending a Bill in similar terms but

25

called, however, ttThe Suppression of Communism Bill".
As by the end of Hay it

\\TQ8

clear tha t the Government

was proceeding 1'J'i th the outlmving of the Communist Party,
arrangements were oade for him to visit all Districts,
(other than Cape Town), constituting the Communist Party.
By/: ••

30

-13By reason thereof he addressed a duly convened general
oeoting of o enbers of the Port Elizabeth District at Port
Elizabeth on the terQ s of the Bill a s then known l and the
resolutions of tho Centra l Committee were unanioously
approved of by the oeeting w.hich agreed to the resolution.

5

Simila rly on the 11th June he a ttended a simila r oeeting
of meobers of tho East London Districts;

on the 19th

June the sarno procedure obt ained at Durban and also at
Benoni on the 20th June, a nd Johann esburg on the 21st
June l while on tho 22nd June a t Pretoria a meeting of the
District Conoitt eo wa s held.

10

No information wa s, how-

ever, pla ced before us upon ".;ha t notice and in "\T ha t terms
nor for wha t ·ti o e and pl a ce theso va rious meeting s were
convened.

It i s alleged tha t the rosolutions pa s sed a t

the va ri ou s oe e ting s wore unanimous but no information wa s

15

given eithor a s to member ship of the variou s districts
nor as to tho nunb er of mel:J.bers pre sent and voting a t the
various meetings.
A subsequent affid avit alleges that at Pretoria
a general meeting of the District wa s a lso held concurring
in the resolution r eferred to at a ll these meeting s l the
resolutions being duly a nd una nimously agreed to and
approved.

The Districts referred to, with the addition
Of/ •••

20
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of the Cape District constituted all the branches of the
Communist Party of South Africa.

At these meetings

it was agreed that neither the Party nor any Organ or
Member should continue to function;

that no further

activities of any kind should be conducted and that the

5

District and every Branch or Group should dispose of
and divest itself of all its funds and property including
all rights and documents.

No objection was raised by

any member as to the decision taken for the dissolution
'of the Party, nor since has any member or ex-member

10

objected to, dissonted from or protested against the
dissolution of the Communist Party.

He says that in

pursuan ce of the decision to dissolve the Party, a
statement was is sued to the press under the

signatu~e

of the National Cha irman, Mr. Horvitch, and himself on

15

the 20th June, to which the widest publicity was given
in the newspapers and over t he radio.
These are tho allegations upon which the
rule nisi, for the purposes referred to above, was
granted in, int er

al~,

the following terms, calling

upon respondent s to show cause why there should not
be:
(a)

A

decl ~rntion

tha t the Communist Party
had/ •••

20

no power or jurisdiction to place the applicant's name
upon the list, by reason of the fact that prior to the
passing of the Act in question the latter had severed
all connection with the Party and ceased to be a member
or office bearer thereof.

5

The first respondent alleges that on the
5th May, 1950, the Communist Party was an existing
Organisation and that the applicant was a member thereof.
This, indeed, is admitted, and it is admitted that the
same position obtained until 20th June, 1950, at which

10

date tho public statemont already referred to was made.
The first respondent says that he has no knowledge of
the steps alloged to have boen taken to effect the dissolution of the

P ~ rty

or of the alleged termination of

the applicant's membership or association with or

15

support thereof, and he does not admit these allegations.
He goes on t o state that certain transactions, the de~ails

•

of which are given, wore carried out by tho

Communist Party af ter the date on which it was said to
have been

dissol\3d~

Those refer to a pbotostatic

copy of a cheque dated 23rd June, showing that at that
stage the Party ac count was still being operated upon
in a Pretori a Bank, and a lso a deposit slip dated 21st
June, chowing that an amount of £17. 10. O. was on t4at·
date/ •••

20

I

,

-17date deposited to the credit of the Party1s account.
He goes on to allege that in any event the issues - both
the main and the alternative - raised in the petition
have legally a nd factually to be determined by him in
discharge of his duties under the Act after he had re-

5

ceived, examined and considered all statements and submissions put

fOl~ard

by or on behalf of persons afforded

tho opportunity mentioned in section 4(10) of the Act.
The first respondent alleges further that, quite apart
from the allegations of fact, even if the allegations in

10

paragraphs 7, 8, 9 and 10 as to the dissolution of the
Communist Party are correct, he denies that the Communist
Party has ceased to exist or that the applicant has
ceased to be an office bearer, officer, momber or
supporter thereof, and that for t't'ITO reasons:lI(a)

15

Whereas the resolutions referred to in
the said paragraph made the dissolution
of the Communist Party conditional upon
the Unlawful Organisations Bill passing
the third reading in the Hous e of Assembly,
as will appear more fully from the
attached affidavit of Jacobus Malan
Hugo, tho said Bill has not at any
time passed such reading;

and

20

-18-

(b)

In terms of tho Constitution of tho
Communist Party, it could not bo lawfully dissolved by rosolution of tho
Central Committee and/or genoral moetings of the District Organisations. II

5

Theso are clearly legal defences raised to the claim sot
up by the applicant.

He goes on to deal with the other

affidavits filod, but the contents thereof do not appear
to be particularly material to the issues presently involved.
Jacobus Malar. Hugo, Clerk of the House of

10

Assembly, sots out the procedure that vias followed with
regard to the UnlaWful Organi sa tions Bill, which he said
was introduced on thG 5th May, 1950, and referred to a
Seloct Committoe.,

It was, UlOroaftor, on the 22nd May

successfully movod by second respondent that the socond

15

reading of the Bill b o dische~god and the subject thereof
referred to a Select Committee.

On the 5th June the

Chairman of the Select Committee brought out the report
of the CommIttee in terms of which it reported an
amended Bill entitled liThe Suppression of Communism Billil.
On tho same dato the second respondent moved that the Unlawful Organisations Bill be discharged and bo withdrawn,

a motion which was agreed to by the House.

Hugo goo? .
on/.i • •

20

-19on to state that tho Unlawful Organisations Bill could
theroforo not be proceeded with and had in fact at no
timo passed tho second or third roading in tho House of
Assembly.

Ho thon goes on to givo tho Parliamentary

history of the Suppression of Communism Bill which was

5

finally, as wo know from other affidavits, passed on tho
23rd Juno and promulgated on tho 17th July, 1950.
Anothor affidavit on behalf of the first
respondent is filed by Jacobus Boster, a Dotective
Sergeant of the Criminal Investigation Department Special

10

Staff, who doposes to his knowledge of Isaac Horvitch,
National Chairman of the Communist Party and of his
sister, Sheila Horvitch.

She, he said, has worked

regularly in the office of the District in Burg Street,
Cape Town, and has actod as Chairman at meetings held
by the Communist Party at the Grand Parade.

15

She was,

and still is, he says, a member of the Communist Party.
She, however, left Cape Town on the 1st April, 1949, and
has not since returned.

She could, therefore, not have

attended any meeting of tho Communist Party during the
months of May and Juno, 1950.
To these allogations the applicant has repliod that if A~~~~ondent had information that the
applicant was at cny

~~r.~

the 20th June a member"
of/:~.

20

-20of the Communist Party, then such information was false
and without any foundQtion.

He admits that on the 5th

May, 1950, the Communist Party was in existence.

With

regard to Hugo's affi davit he annex e s tho Select Committee
Report and alleges that the amended Bill, to wit the

5

Suppression of Communism Bill, was substantially identi-

.

cal with the Unlawful Organisations Bill.

He reiterates

that the Communist Party ceased to exist and that he
ceased to be an office bearer or member thereof on the
20th June, 1950.

With regard to the allegations as to

10

Horvitch1s sister, he says that she resigned membership
of the Comounist Party in view of her departure from
South Africa at the end of March, 1949, for England where
she intended to stay for an indofinite period.
at no tiQe since her resignQtion been

Q

Qomber.

Sho had
No de-

15

tails as to her resignati on, both as to how she resigned
or to whom she sent her letter of resignat ion are given by
the applicant.
A perusal of the affidavits filed on behalf
of the applicant indicate that tnc deponents believed
tha t on the 20th June, 1950, tho Communist Party had been
dissolvod by the a ction of the Central Committee, which
presunably was regarded as having the reqUisite authority
to dissolve tho pa rty.

This clearly was the view of
the/.:.

20

-21the applicant who read the public stateQent in Parliament
that the Party was dissolved by the Central Committee on
that date, and that on that date he ceased to be a
thereof.

~eober

It was also the view of Horvitch, the National

Chairman, and of Kot ane , the General Secretary, who signed
the

state~ent.

5

The latter also spe cifically states tha t

since that date he ceased to be the General

Secretary~

Carneson, a Meober of the Capo Provincial Council, deposes too, tha t during May and June, in pursuance of
the resolution of the Central Comnittee, steps were

10

taken to dispose of all tho assets of the Conmuni st
Party in Cape Town, that is even before the 20th June.This could obviously have been done only on tho basis
tha t the Central Coooittee possessed the necessary
authority to dissolve the Party.

It was only, however,

15

on the 22nd June in point of date, that the final oeeting was held at Pretoria, a t whicn the resolution of
the Central Conmittee of the 7th May was concurred in
by the members present at that meeting.

It is pre20

sumably for thAt reason tha t the applicant goes on to
say that at any rate by the 22nd June the
Party had ceased to exist.

Co~munist

Prior to that date, howevor,

he says that the Pa rty had divested itself of all its

...

funds and property and had terminated all contracts of

employment/~ ••

'T

-22eoployment, etcetera.

How a ll this could be done prior

to a valid dissolution of the Party is not stated.
These steps were apparently taken by the varicus bodies,
the Central Connitt ee, the Executive

Co~~ittee

of the

Central Cooolttee and the subordina te bodies such a s
District s , Bra nches and Groups.

5

The reason for such

a proceduro involving the disposition of the property
and fund s of the va ri ous bodies before the menbers of
this Pa rty throughout South Africa had indicated their
views on the question of dissolution could only be on

10

the basis tha t tho resoluti on of the 7th May by the
Central CorJDittoe was regarded a s ha ving binding force.
It is not suggested

th~t

prior to the dates of the

oeetings referred to by Kot ana in his affidavit, the
mEnbers had beon consulted on the crucial question of
the dissolution of the ?arty on the 20th June.

15

Indeed,

no meeting s had as yet been held at either Johanne sburg
or Pretoria , while the oe eting at Benoni only took ' place
on tho 20th June, and presumably the result of

th~ t

meeting would not have been known in Cape Town a t the
time the public stat ement wa s prepared, or indeed when
it was read in ? c9.rlianent on that date.

There is no

suggestion, a t any r a te, tha t the result of this Benoni
meeting vvas known to either Horvi tch or Kotane vlhen t4qy,
prepared/.' ••

20

-23prepared that statement of the same

date~

As the a ffi-

davits indicate no suggestions to the contrary, it may
be assumed tha t the deponents mea nt what they said when
they published to Parliament, the press and the radio
that on the 20th June the Communist Party had been dis-

5

solved at the instance of the Central Committee of the
Party.

(See Annexure D to tho application).
Although Mr. Dunca n did not rest his a rgu-

ment on this narrow ground , conceding indeed that the
Central Committee had no authority to dissolve the Party,

10

he contended that, on the papers, each individual member
of the Party must be t aken by 17th July to have agreed
to the dissolution of the Party.

Both the authority

of the Central Committee and the Constitution of the
Party must be scrutinised in order to determine whether

15

the Constitution provides for the dissolution of the
Party, and whether any form of dissolution other than

•

what may be provided therein is in any sense envi saged •
This Constitution, it ma y be added, wa s in teros of the
relevant Annexure B, adopted a t the Annua l Conference of
the Party held in Johannesburg in

Ja~uary,

The salient fe a tures of the

1944.

Constit~on

may

(

be summarised a s follows:

In paragraph 3 membership
is/~ ••

20
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