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(SUIDWCS-AFRIKA AFDELING) 

Te WINDHOEK, op die 14de dag van NOVEiti8ER 1977. ' , 

V~~r Sy Edele Regter BADENHORST, Rcgter-pre51dent. 

In die saak vanz 

DIE STAAT 

teen 

VICTOR NKArJDI 

BADEt1HOR~~ , R.P. - Dit is gerncne saak dDt die b~zkuldi9Jo 

gedurcnde sy aanhouding en ondervrllging ingevolge Rcg\,rJ.,,:}:liG 

19(1) van Proklamasie R.17 van 1972 en artikcl 6 van Oct 33 

van 1967 'n bekentenis en 'n verklaring \'Jat. nl0 '.1 bekenteni::; 1.~ 

oie, gemaak hot. Die staat is van voorncrna om na d.i.c: h(..!.c~nb 

nis en verl~laring ta verwys, maar die vardedl ging hel, [:005 ~l ~ 

<lit verstaan. daarccen beswaar gemuuK en die liof 15 Vc'r- r. ,: ,ct' ("': I 

ter be.Gparing van tyd, cars tc beslin of die b":~~ntcni~:; V: l \': .~ . 

klarlng hoegcnaamd toelaDtbaar is as gctulenis teen di~ b :~; LJ

dlgda nl word dit ook aanvaar dat daar aan die andcr vc~~i st~~ 

vIr toclaatbaarhcid volaoen is. 

Adv. S09got, namens die bcskuldigde, hat di ~ 

volgcndc submir;sics gemauK. oie ~n die prczicso be\"oor<!.~ J·~~ v: .. t 

ek dit nou stel nie, maar soos ck <lit verzt~un: ccrst,c!n:;, QcJt 

daar inherent in die aanhouding en cnclcrvraging vat dour di~ 

~epalings van Proklamasie R.l7 v~n 1972 en Wet 83 v~n 1967 ~o

magtig word, zodanige element van dwnng en bcdrciging 1~ dal 
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\oJ03 om die inl,1gtlng te verskaf en di t dus oak n ie gesc l~an 

\'Iord duf: die b01~cntenis en verklaring vrywillig en ongcd"lOnge .. 
~ 

I . gemaak is nie. en derdcns. dat die bekentenis en verklarin9 nie 

• j . 

.... 

deur die Staat gcbrulk mag word oie omdat daar geen uitdruklikc 

bepaling is "/at .die gebruik daarvan 1n 'tl sauk tecn die beskul

digde magtig nie. 

Waar dit pasllk is, sal ek nn die bckcntenls 

en die verklcu ... ing gerieflikheldshah'/e ven-rjs aD dle verklaringz • 
. ' . 

• 
.. , Alvorens ek daartoe oorgaan om mnr. Soggot GC 

"" • I 
, .. 

submissies te behandel t wil ck onrniddelllk danrop \<lYs dot daar . \, 
~ \ ~ik8 in Rcgulasie 19(1) van Proklamasie R.17 van 1972 en Artikcl 

, ,';;' 6 van Wet 83 van 1967 is \oIat 'n aangehoudene v(;.rpllg om cnigc 
" .. " '\ . .. . 
. t·.. .. 

.... '. :"", .. 1nligting aan S'i ondervraer te verskaf niet Ek sal cgtcr vir 
~ " • • • I ,"', 

, . ", '" doeleind~s van hicl"die ul tspraak in .die guns van die ~eskuldi 90C 

'. 

" . 

• ,r I . 
. , annvaar dat dio betrokke bcpallngs GO verto1k kan word d~t dit 

f'i , : ../ 

wel Godnnige vcrp11gting ' inhou. 
¥', ,". '. . I 

" . Dia ter Daak1ike bcpalings van Regulosic 19(1) 

van Proklamanie R.17 van 1972 en artikel 6 van Wet 83 vnn 19G7 

". 
" 

\" 

. ' , 
,I 

. . 

. . . 

. , 

met sekcra aanpnsGings wat in die onderhuw19c geval onbelnngril~ 

1s, vernkil oie wesentlik van die voorskrifte vnn artikcl 17 

van Wet 16 van 1963 wat behandel word in sornmige van die ~e-

, , slissing5 \'1aarna ok van voorncmo is om to vcrwys nle. 

:. 

'. 

Oia lr/etg0wing 'oIL(l()roor dlt: in die ondcrhawlgc 

geval gnan t in sonder twyfc1 van f:l baip ingrypcnde aard. Di t 

'gann ora dio behoorlike handhm·rlng van viet en orde cn cUe vcill~

held van dio staat. ' Oio doe1 van die aanhouding is om inligting 

" van die aangchoudone to verkey en d1 t l;on r~dcliker\'lys vcr\"lag 

word dDt 0~durcndo die cncl crvraging ook in1igting van ~ aan00-

houdone vc.rl;r:l Dul \'/ord \';.:.It hom ~ul inkriminccr. Ora ~od(lnJ.9(' 

Inllgting to verkry , het die wetucwcr dan ook nie gehuiwcr on 

byvDorbccld ~ct die aangchoudcnc ~a Gwygrcg in tc mcng nic~ 

. - '""-' 
j 

.J ", 

i 
! . -

./ . 

wag Om die inl~gtlng te vcrskaf en di t dus ook n ie gesc l~an 

\'/ord dat die beI~cntenis en verk1aring vrywillig cn onged\tlonge 
... 

gemaak 'is nie, en derdcns. dat die bekentenls en verklaring nie f ' 

• j , 

deur die Staat gebruik mag word nle omdat daar geen ultdrukllkc 

bepallng is "Jat .die gebruik daarvan 1n 'n saak teen die beskul

digde magtig nie. 

Waar dit pasl1k iS t sal ek nn die bckcntenls 

en die verklaring gerieflikheldshah'/c ven"Ys aD die verklaring!). 
, , 

.' . 
Alvorens ek daartoe oorgaan om mnr. ,soggot GC 

" 
' , ," . " t. ~ ... 

e \. 
~ , 

submissies te behonde1, wil ek on~iddellik danrop wys dnt daar 

~ik5 in cgulasie 19(1) van Proklamasie R.l7 van 1972 cn Arllkcl 

6 van Wet 83 van 1967 Is wat ~ aangehoudene v~rplig om cnlgc 
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,", " . ,1n1191;1ng nan S'1 ondervraer t.e verskaf n1et Ek sal cgtcr vir 
, , ", 

'" " docleind~s van hicrdie ui tspraak In ,die gun3 van die peskuldi <Joo 
I,r' 

, , 
" , 

. " 

.. ' 

. , . ' 

, 

annvaar dut: dio betrokke bapallngs GO vertol)~ J~Eln \'lOrd dat di t 
': ....r 

weI Godnnigc v~rpl19ting · inhou • 

- Die ter saaklike bapalings van RegulDslc 19(1) 

van Proklamasic R.l7 Veln 1972 en artikel 6 van l'lat 83 V<'ln 19(,7 

met sekcro aanpnscings wat in die onderhilwlgc geva1 onbc1nngril~ 

is, verzkil nie \'/esantllk van die voorskrifte van artikcl 17 

van Wet 16 van 1963 wat behandcl word in so~mige van die be-

, \ s11ss1n95 wnarna ck van voorncme is om tc vcrwys nie. 

," 

Dia \'/etgcwlng \lfl~rOOr dlt: in die ondcrhaw1 9 c 

geval guan. in sonder twyfc1 van ~ baip ingrypcnde aard. Dit 

'yaan om die behoorlike handhm-/ing van vIet en orda cn cUe vcil1c:;

held van dio staat. ' Oio doel Veln die aanhouding is om inligting 

'. van die Bilngchoudone to vcrkry en d1t I:o.n redc11kerwys vcnlf~, 9 

wor.d dnt: <]-.;dur.cndo die cncicrvraging ook inli<;Jting Viln '(I ()u:1C1C'-

, ' ., 

" 

" 

houdone vCJ..~l:r·l Oul \'/ord \1}.:.1 t hOli'l ~ul 1nkr1minccr, Ora J;ooilrd, 'J ( 

1n11{1l:109 to vc-:rl:l:'Y, het die \-/ctQc'I .. Jcr d~n ook nie g~hui,."or on 

byvoorbccld ~0t die aangchoudcnc ca zwygrcg in tc mcng nie. 
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In Rossouw v. Sachs. 54(2) (A~D.) 551, leat Appdlregter 

OGILVIe; THONPSON (soos hy toe \lIas) .hom op bIs. 559 as vOlg ui t: 
~ 

. ~ Furt ermore i t is foundational to our criminal 
law that an accused person is before trial cn

. titled to decline to aOSHer incriminat ing que::;
tionn and may. even at his trial, elect not to 
ive evidence. A different situation obtains 

under section 17. It is implicit in that ~ec
" \ .' tion that interrogation is to take place at the 
~ ' .'.: firnt reasonable opportunity. But once a com

missioned officer "suspects upon reasonable 
! ':\ grounds" that any person (a) has committed etc. t 

, ". ny of the offences to which section 17 applies 
or (b) 1s in possession of any information re-

. " , 1ating to the commission of~any such offence, the 
. ' .' ' . arrest occurs and. unless the pcrsun concerned 

replies satisfactorily to all questions, the 
detention in custody ensues and continues until, 
as alrendy mentioned, the Commissione1.· of Police 

.' ," , 

" : .. 

considers that the detainee has replied natisfnc
torily to ~ll questions at Interrog~tion . ThUG 
the cOr.1f.1i ssioned oft: ieers' zuspicion "llj)On 

reuDonnble groundz" in effect adjudicates, or at 
, lcuzt presumes, tho detaince to be in possession 
of informntion which he refunes to dicclo5e, 

. and such refusal. "'hile it continue::;, rC5u1 ts in 
detent1on." 

01t sou egter, na my mening, verkeerd wecs om 

te beweer dnt die wetgcwer ooit bedoel hot dat dic ' inligtlnQ 

wat van ~ anngehoudcne gedurendc ondcrvraging verkry word cn 

ingcvolge \ ... aarv().n hy homself by 'n rnisdllnd implizccr, nie teen 

• hom gebruik knn \oJord nie en dat dio blote feit van aonhouding 

. .. 

" 
I . 

' cn ondervraging op £ligsal! enlge clement VDn dvmng of bodrei~lin9 
, 

Inhou cn nulke verklurings dus ontoe1aatbaar maak. 01 t \/as ook 

die benadering in die saak von S. v.' Hlekani, 1964(4) S.A. 1,?9. 
~ A 

tn be!;lissing 'l'lanrITlCe ek, met respck, Sllarnstem. Die kopskr.i f 

van dnardie sam: lees as volg; 

I~ statement made by a pcr~on detained under 
section 17 of Act 37 of 1963, where there 
has been no threat or inducement to make such 
n ntatcment. in admissible in evidence." 

In die £Q~k von s. v. I~n~il nnd other5, 
----~------.-- ---

I, 1965(1) S . A. 446, ~ Gaak wat dcur ndv. Soggo~ nangchnul i~ ~s 

gC~~<J vir G'J eer~te 8ubmissic, vIas 'dual:" gctuicnis VOO):" clie Hoof 

gn caG von ~ l~ngdur~gQ ondcrvra ina v~n die b rku digde wat 

I 
I' 

. , 
, . 

" 

~ . 

. '. 
.' 

In Rossouw v. Sachs. ~ 64(2) (A~D.) 551. leat Appdlregter 
r 

OGILVI~ THOHPSON (soos hy toe \>Ias) .hom op bIs. 559 as volg ui t: 
.-.-

. ~ Furthermore it is foundational to our criminal 
law that an accused person 15 before trial en-

.titled to decline to answer incriminating queo
tion~ and may. even at his trial, elect not to 
give evidence. A different situation obtains 
under section 17. It is implicit in that ~ec-

... :, " \. tlon that interrogation is to taka place at. the 
' . . ' :!., first reasonable opportunity. But once (). COril

missioned officer "suspects upon reazonublc 
! , "t\ , grounds" that any person (a) hos committed etc., 

:. ', ' ",' llny of thc offences to \,lhich section 17 applies 
or (b). Is in possession of any inform.:ltion r~-

.' . .. , ;',. lating to the comr.1ission of ,.any such oEfence, the 
, . ' • .it arrest occurs and, unless the per-sun concerned 

. ' . 

~ replies cutisfactorily to all questions, the 

~ . ,'" 
" , ' 

detention in custody ensues and continuos until, 
as already mentioned, the Conooissioner of Police 
considers that the detainee has replied Gutisfnc~ 
torily to all questions at intcrrogntion. Thus 
tho cOr.u7lissioned off leers' suspicion "Ui)on 
rCu!)onClble grounds" in effect adjudicates, or at 

.' leazt presumes, tho detainee to be in possession 
of informntion which he refuses to di~clo~c, 

,nnd such refusal, \<Jhile it continues, results in 
detent1on." 

Dlt sou egter, na my mening, vorkecrd woes om 

te baweer dat dio wetgcwer ooit bedoel hot dat dic 'inligt1n0 

wat van ~ BDngchoudcne gedurendc ondervraging vcrkry word cn 

Ingcvolge \-lilarVan hy ~omself by '0 misdClad impliscer. nie teen 

• hom gebruik kan \oJord nie cn dat dio blota fait van allOhoudlng 

. ,. 
.1 

" . 
I , 

'cn ondervraging op sigsclf enige clement von dvmng of bedroiging 
, 

inhou en Bulka verklarlngs dus ontoelaatbaar maak. Oi t \/as ook 

die bcnadering In die saak van s. v. ' Hlekani, 1964(4) S.A. 4?9, 
~ A 

'n be!>llssing Vlunrmca ek, met respck, snar.lStem. Die kopGkr.:tf 

van dnardiQ sank lees as volg; 

"A ntutcmcnt mBde by a pcr~on detained under 
section 17 of Act 37 of 1963, \'/herc there 
has been no threat or inducement to make such 
n Gtatement, 1s admissiblo in evidence." 

In die £Q~k von ,s. v. 15n~il And othcr~t 
-, --~- - ---

" 19G5(1) S.A. 446, ~ saak wat deur adv. S09go~ aangehaul i~ ~s 

9c~a<.J vir G'j eer!;te subm! 55ic, \-/ns ' daar gatuienls VQOl:' eli e Hof 

goplauu vun' '0 lun(jdura.ga ondcrvrilQina V~n d10 bGGKU . liiQdc \~'a\;. 
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vir 90 dae aa~gehou was Ingevolga artlkel 17 van Wet 37 van 19G3 

e9ter-presi~ent MILN~ het op die feite van daardie saak bevind 
. " 
dat di~ bekentenis ontoelaatbaar was. S005 ek die poslsie vcr-

ntaan, het die bc-nkuldigde onder. andare getuig dat hy gcdurendc 

sy 'aanhouding bevraes was vir homself en sy famIlia. Op bls. 
. . 

449 s~ die gelecrde Regter-president die volgende: 

, . .. "Having rcgard to all tho evidence, I find my!:>clf 
not pursuaded that it WUD not a feor of furthcr 
detcntion that induced the ~ccuscd to make ithc con
fession. But I wish to make it clear that, 

I· . .. 

.' huving heard the .accuDed, I urn unable to find 
" •• ' .. 1 •• ;~ or to think that he decided to implicClte hir.',Delf 

• . falsely a5 a device to oecurc his release fro~ 

" .... ' .,. , '. 
: 01"", 

: . '. ", '-l 

,,~~, 
. ~~ .. ,: ":.L . , " . 

'1. 'f • ~ 

...... ,' ... ' the 90-dny detention und exemption from further 
.~ interrogation. I hav'e no doubt thnt he wa::; not 

I·, I: . . speaking the truth when he said that he made n 
;.," " .' ...... confession 1n terms which ",Jere dictated to hiln 

... . by the pol ice~ " 
':1 . . , .. . . ':. Dit 1s dus duldelik dut die Regter-presidcnt 

, 
,' . ." : .. : :, ... ;,: ~\ op die fei te va.n daardie saal< bevirid hot dat die verl,laring 

. ..1,:' ~:. 
" ontoelaatbaar was. Oit 18 so, dat dio geleerde Regtcr ho~ op 

" ,', . 
.' '1. 

.. .. 

<9- : 

" 

•. 1 . , bIG. 449 as volg uitlaatl 

. ' " ••••• especially when regard is hud to the 
consideration which I think is manifest here, 
that the police \.,rould not rCQurd a statement 
by him as satisf~ctory unlcs~ it included an 
lldmission of his 0\-10 complicity." 

Met daardie ietwat onverslgtige uitlDting van 

die gclccrde Regter-president kan ek. met die grootntc eerbied. 

~ nie snamstem nie. Dit is myns insicns vcrkeerd om van die vcr-

ondcrstelling uit te gilan dat .rf. polisicbeamptc nie sy ondcr

vraging sal sta~k totdat ~ aangchoudchc erksn dat hy by ~ rnls-

dead wat ondersoek word, betrokke was nie. ~Rrnail se c~ak is 

ole deur dio volle Regbank van dio 005-Kaapse Afdeling in 

.' . !n~kani sa saok (zupra) gevolg nle on boonop $.s die bcslln!:dng 

" 

MILNE R. P. ba1c ' sterk gcsteun bet t op ilppel ol:wcr'_9 CHOl"P· 

n10 . 

,\ . ' . r 
! . 
j 
• 

, ' . 

. . . 
, 

, . , 

.' - 4 _. 

" vir 90 dae aa~gehou Was IngGvolge artikel 17 van Wot 37 van 19G3 

e9ter-presi~ent MILN~ het op die £eite van daardie saak bcvind 

dat die bekentenis ontoelaatbaar was. SOOS ek die posisie vcr

staan, het die bcskuldigde onder andere getuig dot hy gedurendc .. ' 

sy 'sanhouding bevrees was vir homself en sy familia. Op bis. 
, , 

',' 449 s~ die geleerde Regter-president die volgende: 

, 0 , "Having rega rd to a l l tho evidence, I find mynclf 
... , : " 

., not PUL-su<.lded that it \'/aD not a f ear of furt her 
.. dotention that induced the ~ccused to make ;thc con

fession. nut I wish to make it clear thot, . ' 
.. ; I 

,,' having heard the .accuned, I u.m unable to find 
• 1',' . ' , . 

,-<", • ". , ~~ -,' 
l 

\ h 

, . . . , " 

... . 
', " 

(De 

• 0 
.' 

. . . . 

" 

, ', .. , '#-

'.r-
... ' 

. - ~ 

or to think that he decided to implicate hirnnelf 
falsely 05 a device to oecuro his relcn~c fro~ 

" ' , the 90-dny detention Dnd excmption from further 
interrogation. I hav~ no doubt thnt he waD not 

° sp0a}~ing the truth 'vlhen he said that he mudc n 
. confession 1n terms which vlere dictated to hiH\ 
, by the pol ice~ " 

Oit 1s dus duidelik dut die Regter-prcsidcnt 

op die foite van daardie saak bevirid het dat die verJelaring 

ont.oelaatbaar was. Dit 18 so, dat dio geleerde Regter hOM op 

bln. 449 as vo19 uitlaatl . 

....... especially when rcgard is had to the 
considcration \·thich I think is manifes t 11cra, 
that th0 police \vould not rcC)ard a statcment 
by him as satisfactory unlcs~ it included on 
lldmission of his 0\1n complicity. If 

Mot daardie ietwat onversigtlge uitlDti~g van 

die gclcerde Rcgtcr-president kan ek, met die grootntc cerbicd, 

~ nie saamstarn nle. D1t Is myns inslcns verkeerd om van die vcr-

ondcrste11ing uit te gaan dot .rf. polisicberunpto nie sy ondcr

vruging Sill stcluk totdat 'n anngehoudchc erken <lat hy by '.1 rnis-

dnad wot ondcrsock word, betrokke was nie. IRmal1 sa cant is 

ole deur dio voIla Regbank van die Oon-Kaapse Afdcling in 

, t, !Uek.:mi sa sunk (zupra) gevolg nle on boonop lu die ba t;linsjng 

in die S.:lal; van RO~r.i01P:! V~~ ~ i1ch:1t 19Ci4(1) s./\, 290 \,/c,:u,·op ... .-.-----... ~---------
" 

MILNE: R.P. baic ' sterk gcsteun het t op uppcH Or:lvct" ..... 9C\·JOl."P · 

D.:lurdio f;Q.:ll; is d\JS nie vcJn cn1.1J0 liUlp in clie ondcrht:i\t5.0c ~(">va'l 

&lie. 
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Maar afgesien van all~s wnt ck alrceds hierbo gC&a 

! hct, i p ek van oordeel dat die blote felt dat . inligting ge

durendo ondervraging tydens aanhouding van 'n persoon verkry 
f: 
l 

I " .' 

" . 
f '.' t" I r : 

word. ,nle ~ bevlndinq regverdlg ~at hy dlt nie vrywillig cn 

ong~d~10nge gcgec hct nle en wel vir die volgcnde , redes: Oat 
I " " . " .... , ::~ . 

I'" , , '" sommiga persona as gevo1g ' van aanhou.ding in 'rl tocst<lnd van 
,'4. ., ·' 1, . " .... t ' 
I • . . 
/.' . 

, . 
~ "' .. I , ui~erste mismoedighe1d gedompe1 kan word en goneig mag wceG 

f~ , t' • I 

" . . , ~ . 
om ~ ver~lnring to maak sodat hulle vryge1aat kan word, kan 

~. " ." ~ -. ." ,. 

" " . ' .. " . 

vir doe10indes van hierdie ui tspraak aanvao.r ~/ord. Aan die 

.. . ~ ~ ,," . ' arldocl{ant mag daar persone \'Iees wat hoegenaar.1d nle gcaffektcer 

~;io . . . " " ~o;~ deur die aanhouding nle. In clie artlkel van Profc~zore 1.* . _ . ., ,. , .' 
.. ....'~ .: . .' :: .. : 'Mathe\'IS en Albino in die S.A.L.J .. 1966 (Vol. 83) 16, n& die 
~ ;' " ".: ;,'JI,.f" .. ,,( 1...... . ' . ~ 'i '~ . I.. • 

. ::,:';,~ ... ;:',." :\/::' geleerde ', skry\'1ers op .bls. 31 die volgende: 
! ":jl'~ ~'_:'.'" ,l \ .': ',' .' \ r • • • 

" '':! : .. ' /: ,' ; .', /, :: .. :.: '.;: ... ' .. "It 1s recognized by most or all rcsearehcr5 in 
" t':' .•.. " •. " .. :i;· . • ,"" . thio field that Indivi<.luals differ in their re-

;'; .. '; ....... "". :.,' . . r .. . . :. netion:; to solitary confincr:lent. Sorne detainees 
,: .. ;' ."',,:. ·l.': ,: : .:.',. '." .• " " do not t'!euken at all and come may cY€!n enjoy the 

.'::' ~ :" . '., .'~! ':".' ,.' _ '. ';", ' :; experience. Nevertheless, there I!; zuffiei~nt 
:" ,'.' :'" ',': ,.: ..... !.' . ," evidence that for many people confinement is \:In 

,.'" .. ,' ... ',' '.: ' ... " unpleasant experience from \,/hich thcy greatl)' 
.. . . . ... desire to eccape". 

~ '\"', • • # I . ' 
.... . .... 

.. .... '-' I." 
' 'lf l I: ,.' . ,' . " . Om dus te kun vasr;tcl of die blote fei t vun 

• J. .' • aanhouding en ondcrvraging die aangchoudencn tot so ~ mute . ,'. 

~ . • • • , '", I geaffektccr hct dnt dit gesti kan \-lord dat sy verklnring nfe 
" \ I r ., 

/',' '.' ; ', vry~o/ill19 cn onged\'longe gemaak \-las nie, moet die beskulcligde 
I . ,' .0" , . ,. 

".,: ;", :" se Gubj~ktie\..re sicning tydens die afle van die verklClringz 
f ,, "" ', .. . \. 
;.: . :"\ \~ ", nagovors word. 'n r'1enigte fuktClre ken ter sprakc kom GOOD . ,", 

I ~ • . 

~:. " "!" .. ,. , byvoorbccld hoe lank hy Qungchou \-/asi ,pie omstandighcdc van 
• ' . '. I '.', ! , ," ~ 

, .. ' .'" BY aanhouding; die 'vI'fSG WaUl"Op hy ondervra i E; en die ui l\-/C:!rk in<j 
, (,' J ,. . 

:' ~~':;,,",.: .. "',,, ,,,at dio llanhoucling 011 ondorvrnging op hom gchad hee, nlvorens 
t • I I 'j V j' , 

.' I. , 

" . vLlsgestcl kiln \'Iord of die Inligt:1ng nldus verl{ry teen die be-. \ .. 
• , " 1.\ . 

" .1 
skuldigdC' 9cbruik nol k~n word. ' 

I • . Op die V1"'i!i.:lg of 'n bu1 tegcrcgtclil:e vcr~:lud. I)c.1 
'I' • 0' 

\ .... u{: dcul." iCl':'Iund gcmo.uk is uat \'Ictlil~ vcrplig \Jord om eli t t€: docn. 
" 

an getuicnis teen ~om toclantbanr ia, is ~ ontwoord gcgce in ~l r 
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su~I, van fu v .. . Noiloa , 1956(4) S.A. (fI..D.) 824. Op b15c. 033 -

834 s&~ppdlrcgter FAGAN (soos hy toe was) dio volgcnde: , ., 
~ ~Xhe fact then, that admissions are contained 

in replies to questions which have to be 
? ,,' . ~ ' . answcrcd under legal cc~pulsion would not, 
E , . . _', ',1n Englit>h 1<1\>1 as set forth in the (luthori tieg 

I .,.. ' , . ~ I have mentioned t render them inadmissible 1n 
I~'" .. ~ . '~., ( ':" , evidence against the person , "/ho made them \'lhcn 
tr .' ,:'~'~ :, > : :", -, ", the latter is being tried on a, criminnl charge. I " ',:: ' , ~. The effect of the statutory compulcion i5 merely 

/ " • " ',: ', " , '.' ,,;~\t ', to rCr:lOve the p1."otectlon embodied in tho maxim 
~ , , ' ,nenD tcnetur ~e ipsUT:1 ~.cCU!:iClrc, leClving the 
r. .' . ' ',,. ''< question of admi ssibi 1 i ty in other proceedings 

_ I to be decided by the principles applicable to 

" 

"~ . ' 1# that branch , of the, la\',; and these have bncn 
., ;:;,,'~ 'so construod as not to maJ<e tho statutory 

· compulcion a ground for ruling the statement 
. to be inadmissible." 

" 
~ ; . .:,' . 

• • \ I . .' (' .' .~ .. '. I"'': ... ' 
, • • '0 .: \' ~'\ :' ~ ... • •.• 1 I I ~ Mnr~ , So990t het egter Dungcvocr dat Moilo~ 

, 'i::~ "?·:;:~'r\;>,' se besli~~:i.ng (~upra) ' die Hoi 1n die onderhm-Jige geval nie 
. ,,'.! .. I • '. • 

. ' . ~ 
, , ,-

.. 

.. 

... . ' 

4,. ' 
~ . ' 

.,', .. , . . " .... : 
r ~' lr . . 

,I , • , .... 

;, , '·l" ,\,' h f ~ 

, 
4 ., • . , 

... . 
, 
. 
, ' 

.• ' ~ I 
• • • I 

.... ' 
I " .- , ' 

" 

.,1 

f . " . 

help nie, aangesien App~lregter Fagan 1n daardic so~: ~legs 

gohandol het mQt die wetlike verpligtlng om vrilC gcdurcndc 

gere9~clikc verrigtinge to beantwoord, soos die pooiaie In 

die Engolsa Reg 'O lD • Die hu1digc gev~l, so is botoog, is 

, heel ternal 'nnd ers Hant die beskulcligdc m00S inligting aun '0 

, \ 

: amptenanr vcr~:ilf wat hom 6ndorvra hat. In die cen geval, GO 

het ek die argumc:nt vel .. ~taan t 1s dnar die behoorlikc bellect" en . , , ~ 

, , 

besk~rmlng dour ~ rcgtcrlike beampto torwyl 1n die andar geval 

''''11 pet'soon 'aan die genade van 'n Clmptenaar oorgclcvlcr \-Iord. 

" In di~ 119 von die feit dat App~lregter Fagan 
, , 1. 

sake SOOG Rex v. '-Jhlta, 1944 N.P.D. 189 en R. v. Dhlar.:,tni ,~nrj 

• 
.another!, 1952(2) S.A • . 693 ('l') \-/aar'cp die vcrdccliginC) ~tilntmauk, 

\-Jat juis <Jevalle wan \"nD!" persone inligting versknf hot Oi,ld~t 

, hu11o wetlik daartoo vcrpliQ waD - dle ' inligting was nie ge

elurendc gcrc0t~11kc vcrrlgtingc gcgcc nio - behandc1 cn d~~rvan 

v(JrGkil. I~n eli t boono!> .tn gcdu0to gehou ... Jord dut die APPl:lll c'l in 

!,ol!o! pe goval'met ~ wetllkA verpllgt1ng inQevolgo dio bc

po.l1n~J::; Villi Ol:-donnunvlc 17 van 1931 <Jeh~nc1cl hc.!t \'!aur inU.rj tl.nu 
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myns insiens r~dGlik om to 'aunvaar dat die gclccrdc Appclrcgtcr 

van me~in9 \'Ja~ dat daar geen verskil tussen die b'/(~c gC'lalle 
.~ 

gemaak ' behoort to \vord oie. Die hcle aangelccnthcld clrc3Cll per 

slot van sake om dio swygreg va.' 'n bcsJ~uldigdc en dit is myns 

1nsiens onbelangrik of hy die antwoordc gcdurcnde gcrcgtelikc 

verrlgtinge gee of aan ~ amptenaar tydens ondcrvraging vcrsk of . 

Ek is van oordeel dat daar nle cnige sUbstansie 1n die kritie~ 
Or 

is nie eh in alle geval 1s daardle uit:.spraa}; t \-rat hicrdle HoS: 

betref. die fin~lc antwoord op die vrac3g wat buitegcrcgtelike . ~ 
.~ , 

vet'klarings bctref. ' . 
" 

.. ~ .", ' in Mo1 I ca sa saak hot Appdlrcgtcr Fa00n nie met 

bekentenisse gchandol nie t maar laaDgcnoemdc 63pck hat ter 

sprake gekom 1n die saak van ~S~ (supra) wat gcsag is vir 

my sicn::;\'/Yso dat die enigstc vcrs~'il tucsen 'n bui tC0crcgtcU ke 

verklaring en '.1 bclcentcnis wat verkry is omdat 'il persoon \Jctlik 

' verpllg is om in11gtlng te verskaf, is dat bo en behalwo die 

felt dat lODsgenocmda ook vrywillig en ongedvonge gc~a~k ~ocs 

9cwees hat, dit. ool~ nog moet vOldocn aan die vcreictcs vun 

artlkel 217. Wet 51 Vc3n 1977. 
, 

In die cank van s. v. EssOr c~d other.s , 197 3 (~) 
i 

S.A. 315 t hot SNY..,1AN n. beslis dot vcrklaringG wat van 'n a ;~n9c •• 

houdena 1ngevolga \'/at 83 van 1967 verkry ,~ord. ontocluatbilar 

is. Uit '0 uittreJ;scl van dio u,t tnproak wat ailn die Hof bC!:ikik

baar gestel is, blyk dlt , dat die gclc~rde Rcgter onder andere 

die volgende gos~ hats 
, " . ' " 

, . 
"ConscquGnt:ly t:hc pocl tion 1Ithich arizcn in '.a 
case of Qn accu sed who han been interrogated 
tInder tho Terrorism Act is thnt \'Jhilc the police 
~~y have obt~inQd a stnte rnant or a confession 
f1.~on him it C ~fI)rl ('.t pl41cc it befol;O the Cou::t. 
It (,lay not even illludc to it." 

.. Indicn ck die uit.r.prao.k reg vCL"'ztann t d a n \/~~ 

ncgtcr. SnYr:lon V2.n oOl.~dE:(:l d~t l:t ':l n£l C!5icn du~r nic 'n ul tdru:< U, ;~ 0 



, . 
- 8 - ' . 

. ... , 

bcpaling in diq. \'lct is W(lt die gcbruil~ van Bulkc verklilrings 
, . 

magtig pic, die Staat nie geregtig is om daarna te verwys nle. 

~iermee ken ck, met eerbied, oie akkoord gaan nie. Gesag vir 

, . my slenswysc \1ord gcvlnd in die sanK van Commissioners of CustOr:1!> 

and Excise y. Harz and another, 1967(1) A.E.R. 177, waar LORD 
, . f" '~ 

I. : REIO 'op bls. 181 die volgende sA: 

I 
I ., 

.' \ 

, . 

.. 

, ":. 

" 

.' 

'\ . 
d, 

'. 
, " 

·"SOr.1C statutes expressly provide that incrlmln<l
' ~ ting answers may be used against the person who 

gives them and some statutes expressly provide 
, that they may not. Where, as here, there is no such 
express provision the question whether such 
answers are admissible Gvidence must depend on 
the proper construction of the particulnr statute. 
Although I need not docide the pOint, it seems 
to 11l~ to be reasonably clear th~\t incrimInating 
answers to a , proper demand under this Gcction 

. must be ndmissible if the statutory provision i~ 
to schiavo its obvious purpoDc," 

\' Regter SNYMAN sa vercler aan in zy uitzpruak 

die volgende: 

"The Terrorism Act has been cnDcted in order to 
so.fcguard , the State 119ninst terrori::;t activiti(!::; . 
The safety of the state is the supreIlle 1m", of a 

, stn.tei un is said "salus Rei Publicue Suprema 
, Lex." But the purpose of the Act is seriousJ.y 

impeded by the ommis:;ion of the Legislnture to 
, giv~ attention to the fi~tter of placing the 
evidence obtained und6r it before the Court when 
a prosecution takes plnce." 

Pit skyn dUB asoi die geleerdc Regter van 

moning was clat claar ~ leemte in dio Wet is aangcsien dit n!c 

uitdruk11k bcpaal \'lord dat die inligtinC) "rnt gedurendc ondcr

vraglng ve:.',O :n il~ngchoudene verkJ'I \'Iord 65 getuicni u teen hom 

gebruik kan "Jord nie. Die \'/ctgcwcr hec egter nie die t'/at 

ge\,~rsig nie en nou urgumentcer mnr. Sog90t dat die aflciding gc-

,ma\).k moet word dat die Wetgewcr nie '"0U he dat sodanige inli9-

fing ns gctuicnic tee~ ~ befi~uldigdo gcbruik word n1e. So het 

c\: in alle gov<:Il die ur<Jument vcrgt<l<ln. 

facnt kan ck t mCt: rcspek, nle 5i:lal.1stcm nie \t/<ln t cat vcrondc!'ste), 

, ' 

I 

" 

.. 

' ; . 
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bcpaling in dicr. \'/ct is wat die gchruilc van sulkc vcrklilrings 

~agtig pIa, di~ Staa.t nie geregtig is om daarna te verwys nle . 

Hiermea ken ek, met eerbied, nie akkoord gailn nie. Gesag vir 

, ' my s1enswysc \tord gevlnd in die saill< van CommisEioncrs of CustOr.'l!1 

, .1·- ' 

and £xcisc v. Harz and another, 1967(1) A.E.R. 177, wailr LORD 

REIO 'op b ls. 181 die volgende se: 

.' 

• • II' 

. ' . ".' 

.• " . ,lfSOTilC statutes expressly provide that incrirninc'l
ting answers may be uscd against the person who 
gives t1cm and some statutes expressly provide 

. that they may not. ~Jherc, as here, there is no such 
express provision the question whether such 
answers are admissible evidence must depend on 
the proper construction of the particular statute . 
Although I need not decide the point, it ::;ecms 
to me to be reasonably clear th~\t incrir.llnating 
answers to a . proper demand under this Gcction 

, must be ndmissible if the statutory prOVision ie 
t o achieve its obvious purpoze." 

Regtcr SNYMAN se verder aan in sy uitsprc:lak 

die volgende: 

"The Terrorism Act has been onncted in order to 
sofcguard· the State Bgoinst tcrrori5t activitieo . 
The safety of the state is the supreme Inw of a 

. state; nn is said "salus Rei Publicue Suprema 
. Lcx.~ But the purpose of the Act is seriously 

impeded by the ommiscion of the Legislature to 
. givo attention to the fi~tter of placing the 
evidence obtained und6r it before the Court when 
a prosecution takes pluce." 

Oit skyn dUB asof die ge1eerde Regter vun 

moning was clat claar ~ leemte 1n dio Wet is aangesicn dit n!c 

ultclruh:llk bcpaal \'lord dat die in11gting \-lilt gedurenclc ondcr

vraglng Ve:1O rn ilangclloudene vcrkty \-lord aD getulenia teen horn 

gebruik karl '-lord nle. Die \'/ctgc\tlcr hel: egter oie die \'/ct 

ge\·~r si9 nie en nou ur.gumenteer mnr . Sog90t dal: die aflcicHng ge-

. mao.k moet ",ord dat die Wetgewcr nie \"OU he dat soclanige inl19-

(ing ns gctuicnin tee~ ~ bCfikuldigdo gcbrulk word nle. So hct 

cl: in alle gcv<ll die ilr<Jument vcruta<1n. 

dnt Snyl:'lun R., ~c ui tlilting!; ddt .)1 voren!; inliQU,l1g \'IUt V2:1 t,' 

anngchou<.l nnc for::.l"Y Hord <lD <)ctui ; lIir; teen hOI;) gi:!!:lrui:~ I .. · ' ~J \;11 ; !. 
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die Wetge\oJer dit ultdruklik so moet bcpaal t l~orrek 1s, wat ek 
. , 

nle kan., toegee .. nic. Indien die Wet so gewysig sou word, dan 
.. ~. 

sal dicselfde posisie vir die beskuldigde 'in die ondcrhawige 

saak ontstaan as wat die geval was in Rex V9. Carson, 1926 A.D. 

419. In daardie saak het artike1 55 van l<Jet. 32 van 1916 bepual 

dat enigc verklaring wat ~ insolvent ingevolge genocmde artikel. 

gemaak ,het:. in latcre hofverrigtinge taen hom gebruik kon \ ... ord. 

In die 119 van gemelde bepaling was di~ gevolglik vir die be

sk~ldlgde nle moontlik om sodanige verklaring, dele ~aarvan deur 
.t 

die "Hof as 'n bckentenis , besl~ou is, aao te val op grond duarvan 

dat dit 'nle v~1illi9 gemaak .was nic~ 

"Die \1etgewer, so kan aanVClar \vord, \'/a& maar 

t;e goed bc\'/Us van die feit dat daar 'n menigte faktorc iz \vat 01' 

die gemoedstoestand ~an ~ aangehoudene tan inwcrk tcsamo Met 

selfs ~ie moontlikheid ~an onbehoorlike beYnvlocdlng en gedagtig 

aan, soos Appelragter HOLMES dit in ,5. v. L, ... ane, . 196G(2) S.A • 

:433 op bIs. ~44 gcstel hat: 

" . , liThe anS\'Jcr is that bob'/ecn the individual Clnd 
the day of judicial reckoning there nrc inter
posed certain checks and balances in the inte
rests of a fair trial and the due administra-

' tion 'of justice •••••••••••••••••••••••••••••• 
According to the high judicial traditions of 

, .' th~s country it 1s not in the interests of 00-
ciety that an accused ~lould be convicted un
less he has had a fair-trial in accordance 
\-Ii th accepted tenets of adj udication. " 

het die vJetge .... 'er myna 1nsiens doelbc\'IUS nle voorges}~ryf dat 

Bulka verklarings later as getuienis teen ~ aangchoudenc 

gebruik kan word nie, sodat ~ beskuldigde steeds sy reg bchou 

. om enige verklaring of b~kentenis wat hy gedurende ny ondcr

vrnging geT-mak hot nun te vCll op grond danrvnn. dq t hy onhc::

hoor1ik bc5:nvlocd vIas en dilt dit nie vry\';illi<j en o, ·.0 \· ::.11 :~);~ ;C 

gcmililk Has nle. 

Cit lyle vir my b~l.t c \·JQnrr;).:ynl.U: dt'\: diC' \'.' '- ' \:-

I . 

'" 

.... . .. 
- 9 -

die Wetge\<ler dl-t. ui tdruklik so moet bcpaa1, l~orrek 1s, wat ek. 
. . 

nle ka~ toege~. nia. Indien die Wet so gewysig sou word, dan 
.. ~ 

sal dleselfde poslsie vir die beskuldlgde 'in die onderhawige 

saak ontstaan as wat die geval was In Rex V9. Carson, 1926 A.D. 

19. In daardia saak hat artlkel '55 van \oJet 32 van 1916 bepnnl 

dat enlgQ verklaring wat to insolvent Ingevolge genocmde artikel. 

gemaak het in latore hofverrigtlnge taen hom gebruik kon \-lord. 

In die 11g van gemelde bepaling was dl~ gevolglik vir die bc-
, 

sk~ldjgde nle moontlik om sodanige verklaring, dele waarvan deur 
•• 

die~Jjof as 'n bckentenis .beskou 15, aan te val op grond daar.van 

dat dit 'nie vr~1illi9 gemaak was nie • 

. ' Die '1etgewer, so kan aanVClar \vord, \'JaG maar 

t;e goed bm·/Us van die feit dat danr 'n menigte fClktorc is wat oj> 

die gemoedstoestand van ~ aangehoudene kan inwcr~ tcsamo Met 

selfs ,die moontlikheid ~an onbehoorlike betnvloed1ng en gedagtlg 

aan, soos Appclrcgter HOLMES dit in s. Vo L,o/une" . 196G(2) S.A. 

· 433 op bIs. ~44 gestel hatl 
1 , ,t 

"The nnS\'JCr is that beb'/een the individual and 
the day of judicial reckoning there nrc inter
posed certain checks and balances in the intc-

. ' rests of a fair triel and the due adminlstra-
· tion 'of justice •••••••••••••••••••••••••••••• 
According to the high judicial traditions of 
this country it is not in t he intercsts of 00-
ciety that an accused ~lould be convicted un
less he has had a fair -trial in Clccordance 
\·Ii th accepted tenets of adjudicD.tlon." 

het die ltJetgc\-/er myns Insiens doelbc\1us nle voorgeskryf dat 

sulka vcrklarings later as getuienis teen ~ aangchoudenc 

gebruik kan word nie, sodat ~ beskuldigdc steads sy reg bchou 

. om enigc verklnring of bekentenis wat. hy gedurendc oy ondcr

vruglng gcr:\aak hot D.o.n te VCl.l op grond danrvnn.dqt hy onhc

hoorlik bc!nvloc<l \"135 en di'\t dit ni£! vrY\'/l11iCj e ll o, ·. lJt::.l1 :~') ;1 ]C 

g-cmnnk \vas nic . 
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,gewer van oordee1 was dat Snyrnan R. s~ bewering dat daar ~ ., 
leemte n die Wet is, sonder meriete was en die afleiding wat 

mor. SQ990t wi1 he d e Hof moet mnak 'van die felt dat die \'Jet 

' nie gcwysig is nie, 1s dus nle geregverdlg nie. 

By oorweging van artlkel 6(6) van Wet 83 van 
, 

1967 het BOSHOFF R., in Moumbaris and others, 1973(3) S.A. 109 

ten sp~te van die feit dat daar geen bepaling in die Wet iG 

'wat bepaa1 dat In~igtlng wat van 'tn aangehoudene verkry \Jord 
. ," 

teen· hom gebruik mag word nie, beslult dat getuienis met bc-

,trekking tot dinse cn pIelcke \\fat deue '0 beskuldigde gcdurcndc 

sy aanhouding uitgewys is, toc1natbanr is. Op bIs. IlG sc 
Regter BOSHOPf die vo1gcnde: 

.!' • 

'y:' ',; ,': "If it is correct that seclion 6 is d<?signed to 
" facilitate the investigation of terrori stic 

activities and offences, it is extremely un
lil~ely th<:1t the Legislature \'Iould under sub

, section (6) have intended to prevent the police 
from using inform~tion so obt~ined in prosacu

.~ tionc for offences so uncovered, offences which 
the Legislature generally rcgurds as seriouG 
judging from the penalties prescribed, nomely, 

"the penalties provided by law for treason. If 
it vas indoed the intention of the Legialature 
to prevent the usc of such information as evi
dence in Court, there would have been very good 
reasons for it. and ~hc Legislature would have 
done so in clear angex~1:tci t terms. 11 

Ek stem t met respek, saam met d.aardie ui t .. · 

spraak en is van oordeal dat indicm gctuienis mot betrcl:l~lnC) 

i.. 
tot plckke en dingo wat ~ be~,uldigde gedurende sy aanhoudlng 

• uitgewys hot, toelnatbaar 1s, danr geen rede hoegcnaamd kDn 

wees waarom sy vcrl~lnr Ing5 as on toe1au tbuar bes}~ou moet Hord 

slegs omdat dit gemaak Is terwyl hy gedurendc sy eanhouding 

ondarvra Ie nle. As dit nnders sou wees, snl d5e Wetgcwer ~~ 

docl vcrydel vlor-d o Dlc bc~:culdi9clc: £;.')1 nut.uUl:-lik nc~; [ :1 tyd 

gcrcgtig \'Ie(~s om die verklarin<J en die bekcntenis <:Liln tc \'n1 

op grond dDQrVan dat d~Qr nie ~n~ die vcrcistcn vir t001~ .t-
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bo~rhoid vol~ocn is indien lo~sgcno0mdo die geval 
.r In al die omstandighcdc \l1or-d die r.cg::>punt "'-lat 

gcoppcr in ' in die guns van dio staat besl!s. 

" 

-'1.. 

.' 

,,' 
, .. 

. " 
," . , 

-\. 

. 

" 

, ' . , 
", 

" ' 

" 

,,' 

" 

....... ' , .. ~ 

. ' 

. ~ . 

", 

t, 

, . 

" 

" 

. .... ..... 
,.. 

" 

( 



• 

'. 

. t 

. 
The Court is asked to deterr:'ine . ..., 

(1) whether a confession, made by an accused to a Lt. Colonel 

'1 

of the S.A . Police, while in detention in terms of Reg. 19(1) (b) 

of Proc. R.17 of 1973 is admissible i n evidence against the 

. accused; 

(2) / . whether a statement, including an exculpatory statement, made 

by the accused whi Ie in detention in terms of Section 6 of Act 83 

of 1967 to a Captain of the S.A. Po l ice is admissible in evidence 

8gai nst the accused. 

l' ,....j~ 
The Court is asked to ~ on the assumptism, agreed to for the purpose 

of the determination of the above points of law, that the confessions and 

statements referred to above are otherwise admissible against the nccused. 

. .< 



Collection Number: AD2021 

SOUTH AFRICAN INSTITUTE OF RACE RELATIONS, Security trials 1958-1982 

PUBLISHER: 
Publisher:- Historical Papers, University of the Witwatersrand 
Location:- Johannesburg 
©2012 

LEGAL NOTICES: 

Copyright Notice: All materials on the Historical Papers website are protected by South 
African copyright law and may not be reproduced, distributed, transmitted, displayed, or 
otherwise published in any format, without the prior written permission of the copyright 
owner. 

Disclaimer and Terms of Use: Provided that you maintain all copyright and other notices 
contained therein, you may download material (one machine readable copy and one print 
copy per page) for your personal and/or educational non-commercial use only. 

People using these records relating to the archives of Historical Papers, The Library, 
University of the Witwatersrand, Johannesburg, are reminded that such records sometimes 
contain material which is uncorroborated, inaccurate, distorted or untrue. While these 
digital records are true facsimiles of the collection records and the information contained 
herein is obtained from sources believed to be accurate and reliable, Historical Papers, 
University of the Witwatersrand has not independently verified their content. Consequently, 
the University is not responsible for any errors or omissions and excludes any and all 
liability for any errors in or omissions from the information on the website or any related 
information on third party websites accessible from this website. 

This document is part of a private collection deposited with Historical Papers at The 
University of the Witwatersrand by the Church of the Province of South Africa. 

Collection Number: AD2021 

SOUTH AFRICAN INSTITUTE OF RACE RELATIONS, Security trials 1958-1982 

PUBLISHER: 
Publisher:- Historical Papers, University of the Witwatersrand 
Location:- Johannesburg 
©2012 

LEGAL NOTICES: 

Copyright Notice: All materials on the Historical Papers website are protected by South 
African copyright law and may not be reproduced, distributed, transmitted, displayed, or 
otherwise published in any format, without the prior written permission of the copyright 
owner. 

Disclaimer and Terms of Use: Provided that you maintain all copyright and other notices 
contained therein, you may download material (one machine readable copy and one print 
copy per page) for your personal and/or educational non-commercial use only. 

People using these records relating to the archives of Historical Papers, The Library, 
University of the Witwatersrand, Johannesburg, are reminded that such records sometimes 
contain material which is uncorroborated, inaccurate, distorted or untrue. While these 
digital records are true facsimiles of the collection records and the information contained 
herein is obtained from sources believed to be accurate and reliable, Historical Papers, 
University of the Witwatersrand has not independently verified their content. Consequently, 
the University is not responsible for any errors or omissions and excludes any and all 
liability for any errors in or omissions from the information on the website or any related 
information on third party websites accessible from this website. 

This document is part of a private collection deposited with Historical Papers at The 
University of the Witwatersrand by the Church of the Province of South Africa. 


