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OF
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AMENDING

THE NATAL CODE OF NATIVE LAW OF 1891.

In the Union Government; Gazette of 5th November 1931, 

there appeared a draft proclamation "by the Governor-General 

amending the Natal Code of Native Law which was annexed as a 

schedule to the Natal Law No. 19 of 1891 ( and amended by 

statute from time to time). The draft code contains one 

hundred-and-Beventy-twc olauses and deals with many matters of 

administration, Native family law etc., but Chapter 2 is of 

paramount public importance for it concerns the personal rights 

of Natives, not only in Natal and Zululand, but also in the 

Transvaal and Orange Free State.

These sections define the powers of the Governor-General 

as Supreme Chief and of The Native Affairs administration as his 

executive, and they are applicable to the Natives of the Transvaal 

and Orange Free State by the operation of Section 1 of the Native 

Administration Act of 1927 (as amended by Act 9 of 1929).

The effect of the section is that when the Governor-General 

by proclamation vests in himself powers to be exercised as Supreme 

Chief in Natal, he is automatically vested with the same powers in 

the Transvaal and Orange Free State where tribal conditions are 

very different from 'chose found in Natal. The draft proclamation 

has taken advantage of Act 38 of 1927 to give the Governor-General 

ntuch wider powers as Supreme Chief than were ever exercised before 

in Natal, and both the old and the new powers will now be exercic* 

able in the Transvaal and The Orange Free State as well as in Natal.



The enfranchised Natives of the Cape successfully opposed 

the extension to the Cape of the doctrine of the Supreme Chief, 

and consequently the proclamation will not apply in the Cape.

The Natal Code was framed forty years ago, when adminis

tration was eo much more personal than today, when the ordinary 

courts were not so easily accessible, when communications, 

were not so well developed and when th® Natives of Natal were 

still unaccustomed to European institutions. Drastic as were 

the provisions of the Code of 1891 the draft proclamation of 

1931 gives the Administration powers -chat are far more arbitrary 

than any found in the earlier Code, The Code of 1891 was passed 

after consideration by the Natal Parliament of that day; the 

present Draft Code will become law without parliament having con

sidered it at all unless steps are taken to force the proclamation 

on its attention. Representations have been made to the Ministei 

of Native Affairs by a number of individuals and bodies urging 

him to withdraw the harsh provisions of Chapter S and advice has 

been received from the Department of Native Affairs that “ in 

deference to the representations which have been put forward11 the 

Minister has agreed to certain modifications. As will be seen 

these are inconsiderable and do not remove the grave objections 

to the proclamation, and it has therefore become necessary to 

oppose the promulgation of the proclamation even ae modified.

The proclamation will becomar law on promulgation unless 

Parliament specially resolves otherwise.

We oppose the proclamation because

1. It is based on an erroneous conception of the powers of the 

Supreme Chief in Bantu society as indicated by Chapter 2.

2. It  confers extended powers for summary jurisdiction over 

Natives to the Administration thus gravely infringing the 

liberty of the subject,

3. It closes the doors of the Supreme Court against the Natives 

of Natal ( including Zululand), Transvaal and Orange Free

State/



by giving the Administration immunity from the control 

of the Courts.

1. The Powers of the Supreme Chief.

The conception of Bantu Paramount Chiefs as absolute 

and arbitrary monarchs first found expression in Natal in 1849 

when -che Chaka-Dingane tradition was dominant, and as time went 

on the powers vested in the Governor as Supreme Chief tended to 

broaden into uncontrolled authority, until Law 26 of 1875 and 

other legislative measures were passed to check the growth of 

autocratic powers in the hands of the administration.

Whatever may be said of Chaka and Dingane, whom 

Natal has taken as their models of Supreme Chiefs, it is now re

cognised that they were as unlike the true type of Bantu Paramount 

Chief as Napoleon differed from -che average European monarch.

The Bantu Chief, whether paramount or not, was not an absolute 

monarch. He was subject to -'checks and balances" within the

tribal organisation.

This view is supported not only by the researches of

modern scientific investigators but by the experience of 

magistrates such as the late Mr. Aston Key and Mr. G.M.B.

Whitfield, the author of Native Law in South Africa.

Even a paramount Chief was subject to censure from his 

council, and only a chief like Chaka who could rely on a standing 

army dared exert arbitrary authority over his people.

The draft proclamation, ignoring these views, actually 

extends the powers of the Supreme Chief which were thought zo be 

a&eouate forty years ago. Freed of the checks and balances of 

true Native life the proclamation utilises a discredited idea to
s

give the Supreme Chief absolute poivex the person of the Native



3, Summary Jurisdiction,

A. Section 5, enables a Native Commissioner to issue an order to 

a Native Chief or other Native, arrest him for non-complianae, 

and w summarily punish" the offender by a fine ( up to £1Q) or 

imprisonment ( up to two months). The Minister’ s amendment limits 

the orders to nany purpose of public interest, public utility, or 

for the purpose of carrying out the administration of any law^ at 

any reasonable time and under reasonable circumstances and in 

pursuance of any such purpose may require (them) to render obedience, 

assistance and active co-operation in the execution of any reason

able order11.

It is true that sub-section 4 provides that the actions 

of the Commissioner shall be reported tc the Chief Native Commissioher 

who may confirm, reduce or disallow the punishment; but the burden 

of judicial responsibility is placed upon an administrative officer 

who has alsc to protect the prestige of his subordinate, who is to 

be both accuser and judge; and the Native is refused access to any 

Court for redress, as will be seen from Section 10 referred to below.

B, Section 8 enables the Administration to issue a proclamation 

for the arrest of any Native who is considered to be u dangerous to 

the public peace11 and to keep him in prison for three months. At 

the end of the three months the Native may apply to the Supreme 

Court for his release. The Minister has now added M which shall

* thereupon be granted by the said Court unless such person shall 

M th«a be detained under lawful warrant other than such proclamation11.

There is nothing to prevent the Administration keeping its 

hold upon a Native who has been arrested and released under this 

section by issuing a new proclamation for his arrest, in which case 

the Native may only gain his freedom for a short time. It would be 

lawful to re-arrest him and detain him without trial for successive 

periods of three months by the issue of successive proclamations.

And this without the Native having actually committed any offence.



The Administration justifies this section by saying that 

it has teen taken over from the Cape Act 29 of 1897. That Act 

was passed to overcome a judgment of Chief Justice de Villiers 

in the Cape Supreme Court in the case of Sigcau versus Rex when 

the Cape Government was compelled to release Chief Sigcau who had 

rebelled within a year of the annexation of hiB country and who 

had been arrested on a proclamation. The Chief Justice in his 

judgment said

M The Parliament of this country has never yet 
passed^ and is not likely to pass, a bill for 
the condemnation of an individual without any 
form of tria l ,H

The Cape Parliament, it is true, did pass such a measure, 

fearing the trend of events on its Eastern borders, but the Act 

remained a dead letter until 1926 Passed at a time of war it 

found no place in the peaceful admi] list rat ion of the Cape; what 

circumstance justifies its operation and extension to other Pro

vinces thirty years later among people who hare time and again 

proved their loyalty to authority? The measure is entirely 

contrary to both Dutch and English law under which, according to 

Chief Justice de Villiers "judicial powers were always confined to

* the Courts Justice”.

Under this section a political Minister, who because of

his own impatience of Native criticism or driven by pressure from

his political supporters can compel administrative officers to

use powers they generally prefer not to possess. Such officers

will now not have the support of the Courts in resisting the

misuse of political power* The most experienced and enlightened

Native administrators dislike provisions of this kind, regarding

them as a sign of weakness rather than,as a source of strength.

3. Immunity of the Administration from the .jurisdiction of the 

Supreme Court.

Section 10 prevents Natives going to the Supreme 

Court for redress against actions of the Governor—General as Supreme 

Chief or any of his subordinates. Section 10 (l) reads

"Neither/



* Neither the Supreme Court nor any other court of 
law shall have jurisdiction to question or pronounce 
upon the validity of legality of any act done, 
direction or order given or punishment inflicted 
"by the Supreme Ohief in the exercise of his powers, 
authorities, functions, rights, immunities and 
privileges, ”

to which the Minister has now added,

h or in any manner, save as in section 8 provided, to 
intervene in any such matter11.

The Minister has therefore strengthened rather than weak

ened the drastic effect of this sub-section.

Hitherto the Courts, despite the immunity which Section 

40 of 1891 Code sought to give the Supreme Chief, have held that 

they could scrutinise the actions of the Supreme Ohief or his 

officers. The new clauses seek to reduce to the minimum the 

chances of any checks upon absoluif .tsm in, administration.

Thus are the Natives of Natal, the Transvaal and Orange 

Free State deprived of the last vestige of their legal freedom. 

Hitherto their loyalty has teen maintained despite the heavy 

strain put upon it by the severity of Union legislation, largely 

beaause the Higher Courts have never failed to protect them 

against administrative injustice. The new proclamation is designed 

to silence the Courts.

Unrepresented in Parliament, barred from the Courts, where 

is the Northern Native to go for redress7 " It is a hopeful sign,* 

said Chief Justice de Villiers in the case of 8*gcau versus Hex,

* when a Native chief seeks by peaceful means to obtain redress, 

instead of rousing his clan to rebellion.11 Within one year of 

his conquest the Chief had found his way to the Courts and thero 

had obtained justice. Under the proclamation the Natives of Natal, 

the Transvaal and Orange Free State will be denied access to the 

Courts for relief from arbitrary administrative action and their 

only existing 11 peaceful means to obtain redress* will have been 

withdrawn.

Can Parliament ever have contemplated the use to whish the 

Native Administration Act — the declared Native Charter would

be/



be put to by this proclamation? Did it intend that vital 

principles would be set aside by an administrative act?

The proclamation will be yet another blot on our country1s 

statute book. Can a country live that ignores such fundamental 

principles of good government as the liberty of the subject, his 

protection by the law and the eventual subjection of administration 

to the jurisdiction of the Courts ?



 

Collection Number: AD1715 

 
SOUTH AFRICAN INSTITUTE OF RACE RELATIONS (SAIRR), 1892-1974 

 
PUBLISHER: 
Collection Funder:- Atlantic Philanthropies Foundation 

Publisher:- Historical Papers Research Archive 

Location:- Johannesburg 

©2013 
 

LEGAL NOTICES: 
 

Copyright Notice: All materials on the Historical Papers website are protected by South African copyright law and 
may not be reproduced, distributed, transmitted, displayed, or otherwise published in any format, without the prior 
written permission of the copyright owner. 

 

Disclaimer and Terms of Use: Provided that you maintain all copyright and other notices contained therein, you 
may download material (one machine readable copy and one print copy per page) for your personal and/or 
educational non-commercial use only. 

 

People using these records relating to the archives of Historical Papers, The Library, University of the Witwatersrand, 
Johannesburg, are reminded that such records sometimes contain material which is uncorroborated, inaccurate, 
distorted or untrue. While these digital records are true facsimiles of paper documents and the information contained 
herein is obtained from sources believed to be accurate and reliable, Historical Papers, University of the Witwatersrand 
has not independently verified their content. Consequently, the University is not responsible for any errors or 

omissions and excludes any and all liability for any errors in or omissions from the information on the website or any 
related information on third party websites accessible from this website. 

 

This document forms part of the archive of the South African Institute of Race Relations (SAIRR), held at the Historical 

Papers Research Archive at The University of the Witwatersrand, Johannesburg, South Africa. 


