
T R I A L  Oh- pe-re~£ m o l l  ^

RECCED OF PROCEEDINGS 

ORDINARY CCURT MARTIAL

1 . The members o f  thr  Court. M a r t i a l  g a the r  behind c l  os 

doors at 08h50 on ' i/12/79 at The Cas t l e  in terms o f  Con = 

vpn in 't Order No 277 dated 2u/I i / ( r)  -

pa

P R O C E D U R E  I N  C L O S E D  C-C'uRT

R u l e  ' l9 MDC c o m p l i e d  w i t h .

*> T'3 . PROCEDURE IN OPEN COUP

Court de c l a r ed  open and accused marched i n .  Convening 

Order read.  Accused informed o f  h i s  r i g h t  to  ob jecx  to  

members o f  Court.  Accused has no such o b j e c t i o n .

V. SWEARING IN

The raernbors o f  Court M a r t i a l  are sworn in  in terms o f  

Sec 76 and Rule 121 MDC. Adv I - S * Farlam i n s t r  by Buchanan, 

Buchans, Doves a s s i s t e d  by Mr Newpin and Dr Mu lde t .

5 . CHARGE AND PRELIMINARY OBJECTIONS

Prosecu to r  reads charge to accused whose r i g h t s  to 

o b j e c t  to the charge and j u r i s d i c t i o n  o f  Court are exp la ined  

to him. A c c u s e d  d o e ?  not o b j e c t  to  charge or  j u r i s d i c t i o n  

o f  Court.

\

6 . p l e a

Accused r e q u e s t e d  to p l ead  s e p a r a t e l y  to every chnige  

0 n d  p l e a d s  a s  f o 1 1 o v s :

Not g u i l t y .



PPOSCCUTIPX: 7 0 1 1 5 8 HKV Cap! E.S.  Wr ight ,  Capo F l a t s  Comdo, 

sworn states* '

■ m
I  am o f  Cnpn F l a t s  Comdc. T am the adj .  I  know thf* ac<

- he i s  the mombor o f  our Comdo and I  ho ld  h i s  persona l  f i l e  

By v i r t u e  o f  1 o t t e r  o f  VP Comd HQ dd lk / h / 7 5 ( Annex A) (dpfp:  

acknowledges i n s i g h t  i n t o  i t )  acc was t r a n s f e r r e d  to our Uni 

A l l o c a t e d  to do s e r v i c e  i t o  s e c t i o n  -l'i o f  Defence Act.

Acc did bas i c  t r g  in  1974 from 9/1/7h to 7/1/75, Subsoqi. 

to that  acc did un i t  t r g  camp from 22/1 1 / 7 5  to 6/1 2 / 7 5  (15  di 

That i s  a l l  cont inuous t r g  acc did & I  hand in  Uni t  t r g  card. 

(Annex B -  d e f e n c e  had i n s i g h t ) .  Acc i s  s t i l l  sub j ec t  to  MDC 

Acc was sent  c a l l - u p  f o r  cont inuous t r g  camp on I 0/IO/79  by 

r e g i s t e r e d  post  which was addressed to him at h i s  r e s i d e n t i a l  

address and the c a l l - u p  was not  d e l i v e r e d  by post  o f f i c e  as 

„ u n de l i v e r e d?  According  to the ca l l - u p  accused had to repo; 

on 1 9 /1 1 / 7 9  f o r  cont inuous t r g  from 1 9/1 1 / 1 9 7 9  to 7 /1 2 /1 9 7 9 . 

(Annexure C - C e r t i f i c a t e  o f  p o s t in g  - d e fence  acknowledges 

i n s i g h t ) .

Acc f a i l e d  to r e p o r t  f o r  h i s  s e r v i c e  and I  hand in a cop 

o f  the Ca l l -up  (Annex MD" de fe nce  had i n s i g h t ) .

On tl ie evening  o f  19/11/79 the ncc phoned me at the 

HQ o f  t l ie Comdo. He informed me that he had not r ep o r t ed  and

1 r»rj

t
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did not in tond  re  p o r t i n g  f o r  camp. Ho asked when proceed ings  

would bo i n s t i t u t e d .

Acc did not a rp l y  f o r  postponement but in  f a c t  ho v r o t o

a l o t  t o r  to tho u n i t  in  which ho acknowledged r e c o i p t  o f  thr

c a l l - u p  and r o f USod to a t tend the camp - hand in snnexure "

- d e fence  has copy.

Acc was not g i v en  pe rmiss ion  to be absent o r  l e a v e  o f  

abs one e.

Acc would have been employed as medical  o r d e r l y  at Bn Mq 

had he ropo r t od .  Acc was aware o f  t h i s  f a c t .  He was pre  = 

v i o u s l y  in formed that  he would be employed in  a non-combatant 

r o l e  and ho was t o l d  p e r son a l l y ,  by me at Y ou n g s f i o l d  what that  

post  would bo. This  was on 2 1 /9/7 9 .

Med ica l  o r d e r l y  i s  a non-combatant c a p a c i t y .

m2L^L£iIi 1 have a copy o f  the l e t t e r  I  sont to hi 

hand in as annox „F"  - do fonce had i n s i g h t .  —'

The d e c i s i o n  was made - I  do not know i t o  what s e c t i on  

O f  the Act .  I t  i s  c o r r e c t  that  acc requested  a p e r i o d  o f  

s e r v i c e  o f  n a t i o n a l  i n t e r o s t  under c i v i l  d i r e c t i o n .  I  have 

a l o t t o r  dated No 77 - I  hand i t  in es annex tlG". (Defenco 

hands in l e t t e r  dd 2/6/79 ,nark «d  annex
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I  assuror the d e c i s i o n  to  epply acc was eiadr. by VTP 

Comd ( i n  non-combatant c a p a c i t y ) .

f a r  as I  know Cmdt Choice took co p i es  o f  rcc ’ s 

l e t t e r  to tho Cas t l e ,  but as f a r  as I  know Cmdt Choion 

made no recommendations s i m i l a r  to that  o f  accused.

a  S. Ly a  in  - •_ None.

V n r vo l g ix ng ma ak vo 1 g p rk mn i n g :

The d e c i s i o n  to employ acc as medical  NCO was mad- in 

c o n s id e r a t i o n  o f  a l l  the va r ious  and r e l e v a n t  s e c t i o n s  o f  t h * 

Defence Act. i n c lu d in g  Sec t ion  6 7 ( 3 ) ,  9 7 ( 3 ) ,  70 ( b i s )  68 and aJ 

SADFO I / 2 I / 7 8  and the reques ts  o f  the* accused.

Aanlclaer l iandig v e r k l a r i n g  in  deur brsk gpusaak by V.C

- v e r d e d i g i n g  hot  geen beswaar.

P r o s e c u t o r  c l o s e s  case f o r  p r o s ecu t i on .

Dpfencn c a l l s  vi tni »ssf*s.

Reverend J. Vi  1 1 on d e c l a r e s  so l emly :  I  ,,ru Er,p t i s  

M i n i s t e r  a t  Claremont f o r  7 y r s  and knov t h »  acc f o r  +



12 y r s .  I  know the f a m i l y .

Acc did d iscuss  h i s  v i ews wi th  mo. I  b e l i e v e  the a c c ’ s 

v i ews  to bn s i n c e r e .  Ho i s  member o f  my cong regat ion  o f  

good s tand ing  - t ak «s  h i s  r e l i g i o n  s i n c o r o l y .  The Bap t i s t  

church fu n c t i o n s  independen t l y  from co ngrega t i on  to con= 

g r o g a t i o n .  Th e B a p t i s t s  are not p a c i f i s t s ,  we would p a r t i 

c i p a t e  in  what we co ns id o r  to be a j u s t  war but we would 

r e c o g n i s e  that  i n d i v i d u a l s  could come to a d i f f e r e n t  under= 

s tanding  concern ing  t h e i r  p a r t i c i p a t i o n  in  war from the 

g ene ra l  accepted  v i e w  and t h e r e f o r  we would r espec t  the 

i n d i v i d u a l  consc ience .

In a s i t u a t i o n  o f  war the congrega t ions  and the i n d i v i 

dual members would d e c id e  whether i t  i s  a j u s t  war. Even i f  

the church d i f f e r s  from an i n d i v i d u a l  member's v i ew p o in t  we 

would r e s p ec t  h i s  v i e w .

Conscience i s at the hear t  o f  the mat t er .  The e x e c u t i v e  

o f  the Church r e c e n t l y  adopted a r e s o l u t i o n  r e c o g n i s in g  that  

t i ler e c e r t a i n  peop l e  not  prepared  to s e r v e  i n  any m i l i t a r y  

c a p a c i t y  and a c c o r d in g l y  we requested the Government to pro-  

v i d e  a l t  c i v i l i a n  s e r v i c e .

Wo b e l i e v e  i t  to b e  a b i b l i c a l  p r i n c i p l e  that  Christians  

mt»} f o l l o w  t . i o i r  consc ience  to the example o f  the l e t t e r  to 

the Cor in th ians  concern ing  the ea t ing  o f  meat so ld  in the 

butcher  shops o f  Cor inth that  had p r e v i o u s l y  b e e n  o f f e r e d  as



an i d o l a t r o u s  s a c r i f i c e .  In the cong re ga t i on  some sa id  you 

could •'at tho moat, some sa id  you could not  and thpy appeale  

to St Paul  f o r  a r u l i n g .  F a u l ’ s r u l i n g  was that  both was 

r i g h t ,  a l though the man that  could not pat would be the 

b ro th e r  w i th th<* weak consc ience ,  but he should not be 

f o r c e d  to eat  because that  would v i o l a t e  h i s  consc ience .

R i s i n g  out o f  the r e f o rm a t io n  where B ap t i s t s  in  Europe 

wer & p e r secu t ed  to death f o r  r e f u s in g  to have t h e i r  i n f a n t s  

b a p t i s e d  they subsequent ly  came to the conc lus ion  that  they 

would neve r  pe r s e c u t e  anyone e l s e  f o r  a d i f f e r e n t  r e l i g i o u s  

b e l i e f .  For the B ap t i s t s  the b i b l e  i s  the fundamental  

a u t h o r i t y .

X Exnn: The Union d id  not prevent  i t s  members from 

pa r tak in g  in  m i l i t a r y  a c t i v i t i e s .  The Union does not make 

a statement  aga ins t  m i l i t a r y  s e r v i c e .

XX Ex am __

By the Cour t . Thp B ap t i s t  Church would acknowledge

the r i g h t  o f  thp S ta t e  to c a l l  upon i t s  c i t i z e n s  in de fence

o f  i t s  country  and a person must r e l a t e  i t  to a South 

A f r i c a n  c o n t e x t .
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No f u r t h e r  quest i ons  by dpfpncp and p ro s ecu t i on .

Reverend D. Box, sworn s ta tp s :

' , ■ . ' ■  * 3p.' rn: •• ■ ' .'/•
I  am P r e s b y t e r i a n  Church u i in is t or .  At the moment

I  am m i n i s t e r  and convenor o f  two o f  i t s  commit te e ' s  

n l . , d i s c i p l i n e  and on church and na t i on .

I  arn fonnpr moderator  o f  Pros Church. I  have 

known acc s incp  Feb 79* Acc was co -op ted  member o f  

the Church and Nat ion committee.  H.? was i n v i t e d  to 

sprvp in  co nsu l t an t  c a p a c i t y .  Kp a l so  co n t r i b u t ed  to 

a l a r g e  s e c t i o n  on the r e p o r t  on m i l i t a r y  s e r v i c e  and 

c onsc i on t i ous  o b j e c t i o n .

B a p t i s t  Church stands in broad reformed t r a d i t i o n ,  

d i f f e r i n g  in  some aspect s .  In the process  o f  comp i l ing  the 

r e p o r t  we d is cussed  h i s  v i e ws .  I  am q u i t e  sure that  h is  

v iews are  s i n c e r e ,  emanating from the f a c t  that  he i s

a C h r i s t i a n .  __

• ' - . •

For  the f i r s t  300 y rs  o f  i t s  e x i s t e n c e  the Church 

was s t r i c t l y  p a c i f i s t .  T e r t u l l i a n ,  sa id  ,,Tho hand in 

d isarming  P e t e r ,  unbo l ted  every s o l d i e r " .  Then a f t e r  

Constant ine  tlip Great p r o f e s s ed  to be C h r i s t i a n ,  the 

a t t i t u d e  changed f o r  the m a j o r i t y  o f  C h r i s t i a n s ,  then
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adopted to only other point  of  view that has been  C h r i s t i a n  

namely that Christians  may f ight  i f  the war i s  just ,  but 

may not f ight  i f  it  is  un ju st .

One could make a broad c l a s s i f i c a t i o n  in  th ree  c l a s s e s :

On the extreme l e f t  i s  the s t r i c t  p a c i f i s t  v i ew,  on the o the r  

extroinp i s  the u n q u a l i f i e d  m i l i t a r i s t  p o in t  o f  v i ew ,  namely 

one i s  f r e e  to pa r take  in  any war, which has not  been tbe 

t r a d i t i o n a l  s t andpo in t  o f  any church, and t h i r d l y  the q u a l i f i e d  

c o n sc i en t i ou s  o b j e c t o r  whose o b j e c t i o n  i s  based upon the „ j u s t  

war" t heo ry .  The problem arose what c r i t e r i a  to use f o r  term 

,,j u s t - w a r "  and the man who began to a r t i c u l a t e  th i s  was Ambrose.

The v iews  o f  acc was i n f lu e n c e d  by Ca lv in  and o the r s .

Luther  teached and spoke o f  f i v e  c r i t e r i a *  I f  a r u l e r  decided 

to wage war and h i s  cause was not  j u s t  then C h r i s t i a n s  must 

r e fu s e  to a id  that  war even at  the cos t  o f  t h e i r  own l i v e s .  

Ca l v in  by i m p l i c a t i o n  takes the s a n i e  v ie w ,  but f u r t h e r  that  

each i n d i v i d u a l  must de c id e .  Calv in does not say t h i s  s p e c i 

f i c a l l y  but i t  can be read i n t o  the c o n t e x t .  Ca lv in  says!

Le t  us r e turn  to human laws,  i f  they were paslTed to l a y  

s c rup le s  upon us, as i f  the observants o f  these  laws was 

necessary  o f  i t s e l f  we say that  something un lawful  i s  

l a i d  upon the consc ience .  ? o r  our consc iences  do not have 

to do w ith men, but wi th God a lone .  This  i s  the purpor t  o f  

Ciiac common d i s t i n c t i o n  between the e a r t h l y  forum a-id the 

forum o f  c o n sc i en c e " .



L a to r  Ca lv in  s t a t e s :  „Tho Lord th o rn f o r o  i s  the 

King o f  K i n g s , who when ho has opened h i s  ho l y  mouth 

must a lone  bp hoard bo fo rp  a l l  and abovp a l l  mon, 

npxt to him wo arp sub j  r e t  to tho mon who r u l e  ovo r  

us, but subj pct on ly  in  tho Lord.  I f  thoy command any = 

th ing  aga ins t  him, l o t  us not pay thr  l o a s t  rogard  to 

i t .  And 'boro l o t  vis not  be concerned w i th  a l l  the 

d i g n i t y  that  m a g i s t r a t e s  possess ;  f o r  no harm i s  

donr to  i t  w h o n  i t  i s  humbled b o f o r e  that  s in g u la r  

and t r u l y  supremo power o f  God."

Ca lv in  s t a t e s  that  i f  tho King gave a co n tra ry  

to God's vord command, ho abrogates h i s  own a u t h o r i t y .

(Wi tness  reads on and w i l l  supply p h o t o s t a t )

Annoxuro „ L " .

A l l  the main churchos in  t h i s  Country a r o  fundamenta l l y  

C a l v i n i s t i c , and as f a r  as the ju s t  war" theory  i s  concerns 

they share t h i s  v i ew oxcopt the Roman C a th o l i c  and Lutheran 

church.

Vfhat I  r » a d  i s  a lso  tho toach ing  o f  tho „Sust erke rke  

en Dogt «r l<orko"  namely s u b j e c t i n g  to S t a t e s  a u t h o r i t y  as



l ong  as i t  dor-s not c o n t r a d i c t  the word o f  God. In the 

main the B a r t i s t  Church was in f lu e n ce d  more by Ca l v in .

X Exr»;n: My v i <?ws aro o f f i c i a l  and I a lso  taught 
• '-v>" - - 

th oo logy  and i s  the v i  pw o f  I’ r  esby t e r i  an church. I am 

sure Prof Ileyns vould not d i s a g r e e  but might d is sg rpp  

with thp c r i t e r i a .

XX'Exam: None.

Accused sworn s t a t e s :  I  admittod r e c e i v i n g  c a l l -  

up and f a i l e d  to r e p o r t  f o r  s e r v i c e .  I  have a good 

reason,  namely as se t  out in annexure t|E" I  am not  

pr<?p>ar«'d to  except  the non-combatant c a p a c i t y  os 

med ical  NCO as my o b j e c t i o n  concerns p a r t i c i p a t i n g  

in  m i l i t a r y  s t r u c tu r e  o f  5A because I  b e l i e v e  thp 

p resen t  war be un jus t .  Even as a non-combatant I  

would s t i l l  be making a niorp o r  l e s s  d i r e c t  c o n t r i b u t i o n  

to  the war e f f o r t .  In a d d i t i o n  by wear ing  the uni form 

I  would be s y m b o l i c a l l y  i d e n t i f i e d  wi th those s t r uc tu r es  

t h e r e f o r e  i t  i s  unacceptab le  f o r  me to be a non-combaton

I  s t i l l  have 225 days to complete and I  am prepared  

to do duty anywhere in  5A under c i v i l i a n  d i r e c t i o n  f o r  a 

minimum o f  a y ea r  at nominal renumerat ion . ’



I  sp»ak Xhosg and my f a t h e r  i s  Ppgior ia l  Mag is t ra tp  

o f  Transkni .  I  am pmparpd to work in C iskp i  or T ranske i .  

Thn M i n i s t e r  o f  Finance and A g r i c u l t u r a l  A f f a i r s  o f  C iskpi  

has bppn approachpd by S i r  Richard Luyt  and p i th e r  are pro 

pared to accept  me immedi at p ly  in thp.ir d ppartmon t  s . Th is  

s p e c i f i c  o f f m - has bppn madp to the Army and bofoi 'p t h i s  

casp bngan the SADF knpw t h i s  and I  am s t i l l  prppar^d to 

go.

I  do not  want to bp a martyr ,  but I  am preparpd to 

accppt punishment i f  cour t  dors not ho ld  my rpasons t.o bp 

„good"  r rason.

In my s tandpo int  I  was in f lu e n c e d  by Ca lv in .  ± havp 

studipd h i s  i n s t i t u t r s  and o thpr  refornipd thpo log ians  

by Barth and-B p i l p r .  I  havp studipd C a l v i n ' s  t each ings  on 

church and s t a t e .  C a l v i n ' s  c r i t e r i a  i t o  a ju s t  Kti r  ui^ = 

f luonc^d mp s t r o n g l y  bpcausp" thprp has not  y e t  bppn a 

round t a b l e  confprencp  o f  b la ck  and w h i t e  Ipaders  in 

SA. Thprp havp been fpw attpmpts at n e g o t i a t i o n  wi th 

b lack  ppoplp in  ord^r  to a v e r t  war. Tim presen t  war 

i s  not thp l a s t  r e s o r t  and I  must thus d e c l i n e  to p a r t i =  

c i p a t  p .

I  came to abovp d e c i s i o n  in  1976 and 1 9 7 7 * I t  was



r~r 
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a combinat ion o f  pray  or,  s tud i es  and read ing  ond d<*i ibera = 

t i o n s  in regard  to s o c i a l  j u s t i c e  tha t  had me make t h i s  

d p c i s i on .  When I  was at  V a r s i t y  I  was chairman o f  SCA, 

but ray stand i s  i n d i v i d u a l .  I f  i t  became c l e a r  to me 

that  i t  i s  a j u s t  war and that  i t  i s  God’ s w i l l ,  then I  

w i l l  boar  arms.

X Exam: I  r e f u s e  to par take  in a s p e c i f i c  war and 

not  %var in  g e n e r a l .  I  r e f u s e  to par take  in  the SADF’ s war 

aga ins t  AXC, PAG and SWAFG. T h e r e  i s  a d i f f e r e n c e  i n  civ 

v i ow  wi th  the Jehovahs.

P r o s f ' c u t o r ' s  S ta tement : Alin exur? „ L M i s  p o l i t i c a l  

in  i t s  phras ing ,  not  r e l i g i o u s  (page 3 * page b ) .

O

Answer: No, in  as much as r e l i g i o u s  v i ews have 

p o l i t i c a l  i m p l i c a t i o n s *

My p o l i t i c a l  b e l i e f s  form par t  o f  my r e l i g i o u s  b e l i e f s .  

The NGK once took a r e s o lu t i o n  condemning m ig ra to ry  labour ,  

and in the same way I  have made a p o l i t i c a l  judgement based 

on ray r e l i g i o u s  b e l i e f s .

I  d id  send l e t t e r s  to o r g a n i z a t i o n s .



Quest ions " Why

Answer: There were o the r  young men engaged in  s i m i l a r
fa®*** • *• -t '* a • - V\ •’ t. . • v • ‘ -j\

dilemma ?nd I  f e l t  a r e s p o n s i b i l i t y  o f  m in i s t r y  towards them,

XX Exam:

By C o u r t : N a t i on a l  i n t e r e s t  i s  the i n t e r e s t  o f  the 

p e o p l e  as a whol e. S u r v i v a l  i s  one o f  those i n t e r e s t s .  We 

the p u b l i c  are  dependant on whnt i s  w r i t t e n  in  the papers 

r e  the South West War. Seen in  the v i e w  o f  Nkonio1 s s tatements 

on w ar fa r e  our chances o f  s u r v i v a l  a re  s l im ,  but would be 

even sl immer f o r  p e op l e  who are  i n v o l v e d  i n  o p p r e s s i v e  st ruc= 

tu res ,  they w i l l  thus have brought  j u s t i c e  upon themse lves .

Cur Government should have l ia i s ed  long  ago.

Quest ions by d e f e n c e : Attempts were not  made to ex= 

haust p e a c e fu l  a l t s ,  because peace must be brought  about in 

SA - war i s  d e s t r o y e r  o f  human r i g h t s ,  t h e r e f o r  I  have en= 

gaged in p e a c e f u l  a c t i o n  o f  c o n sc i en t i ou s  o b j e c t i o n  I  b e l i e v e  

ther e  has been i n t r a n s i g e n c e ,  count le s s  b l ack  o r g a n i z a t i o n s  

have been banned and o the rs  impr isoned .

Through t h e  Court . It would hove been easy f o r  me to 

h a v e  l e f t  the country a f t e r  these  problems,  but dec ided to 

remain b e c a u s e  o f  p a t r i o t i s m  and want to b e  pa r t  o f  s o lu t i o n .
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D^fpncp c l o s e s  i t s  casp.

Address by p r o s e c u t o r : P~ads out c l o s i n g  address ar.d 

hands in  as annexurp „K" .

.uy: .j-.vr |£p| ■ T

By dp fo i i co : I  agrpp wi th  p rosecu to r  that  acc i.s l i a b l e  

to s » r v p  and that  hp r p f u s nd to  rppor t .  Question i s  whpthpr 

acc did so w i thou t  „good rpason" .  My submission i s  that  

S v Lcv.pl 1 i s  an i n t o r ^ s t i n g  casp i r o  „good rpason" .  That 

case i s  not  a u t h o r i t y  f o r  h i s  vipw p o in t .

Construoing  sre 126 a as in  L o v e l l  casp r e f e r r e d  to 

o ld  spc t io n  „ j u s t  causp" and r p l i g i o u s  o b j p c t i o n  d id  not 

c o n s t i t u t e  „ j u s t  causp".

In that  samp yea r ,  1972, s e c t i on  12CA was i n s e r t e d  

in  the Act and o r i g i n a l l y  p rov id ed  ,. r e fuses  to r ep o r t  f o r  

s e r v i c e " .  Thus whether or  not  t h e i r  was „ j u s t  cause"  or  

„good reason"  was g u i l t y  o f  an o f f e n c e .  In 1978 s e c t i o n  

126 was r ep ea l ed  and 1 2 6 A. r e - c a s t  as i t  i s  pre sen t  - now a 

f a i l u r e  i s  excusable  i f  i t  was f o r  t;good rpason" .

„Gocd reason"  i s  widpr than „ j u s t  causp" .  „Just  cause"  

prpsupposes „ something l e g a l "  and par l iament  us»d w ider  

phrase.  Words d e l i b e r a t e l y  i n s e r t e d  means d i f f e r e n t  i n t e n 

t i o n .  In the D i c t i o n a r y  o f  Lega l  Kurds and Phrases,  Vol. I I  

i s  the quo ta t io n ,  Cohen Brothprs v  Sauiupls, 1906 T5 , 22 't:



Good cause - j u s t i f i e d  in a s p e c i f i c  s i t u a t i o n  and not 

pro-cone  e i v e d .

In d e c id in g  whether acc had good reason the cour t  must 

co ns id e r  the whole background, and l e g i s l a t i v e  background and 

our va lues  and be3. ie fs  that  brought our s o c i e t y  i n t o  b e ing .

Th is  acc i s  not adopt ing  an a t t i t u t e  o f  t o t a l  r e f u s a l ,  

he i s  prepared  to s e rve  the country f o r  l o n g e r  than i s  neces= 

sary ,  everywhere in the country  - sugges ts  Cislcei because he 

speaks Xhcsa - as hal'd and arduously as anyone e l s e .

I f  anyone i s  f o r c e d  to ac t  aga ins t  h i s  d i c t a t e s ,  i t  

would be 'monstrous  - our f o r e f a t h e r s  came he re  because o f  

t h e i r  b a t t l e  f o r  freedom o f  consc ience .  (De fence  reads p r e 

amble to C o n s t i t u t i o n ) .  Ca l v in  preached the r i g h t  o f  in=  

d i v i d u a l  consc ience  - whatever  tho a u t h o r i t i e s  may say.

In t h i s  case the cour t  must f i n d  tha t  acc b e l i e v e s  

/'% s i n c e r e l y  in  h i s  v i ews ,  the cour t  must not  make a f i n d i n g
kJ  ---------- -— -

o f  whether he d id r i g h t  or  wrong.

Ques11o n : Did pa r l iament  think tha t  a man who was 

s i n c e r e  in  a v i ew ,  that  he must be compe l l ed  to  do a duty - 

i s  that  „good r ea son " .

The cour t  cannot f i n d  that  acc i s  not  p a t r i o t i c  or 

l e s s  p a t r i o t i c  than o the rs  who se rve  in  the SADF. I f  he
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sprvpd f o r  i n s i a n c p  in  thr» Ciskpi  hr> would not snrvp 

l i g h t e r  than h i s  comrades.

Court c l o s e s  to  con s i  d«v
4

f i n d i n g .
KsS- as#-

For f u r t h e r  p roc fduros  sf>p pagr> 17 (p ro  fo rma) .

(SIGNED) h .W. DEMPERS KAJ

O



9. FINDING

Court reopens and announces f i n d i n g  o f  g u i l t y ,

10. RECCED OF SERVICE

P r o s e c u t o r  reads accused ’ s re cord  o f  s e r v i c e  to him and 

hands i t  in  marked Annexure t|M” . dons not wish to ter,dor

ev idence  as to  th? p r e va l ence  o f  the cr ime.  Accusod admits to 

the statements  conta ined  on h i s  record  o f  s e r v i c e .
J

o

11. EVIDENCE IN MITIGATION

Accusod tenders  f o l l o w i n g  ev idence  iri m i t i g a t i o n

None.

12. ADDRESS BY PROSECUTOR ON SENTENCE

P r o s e c u t o r  addrossps Court on sentence .  The Defence 

o f  t h i s  country  i s  o f  paramount impor tan t .  The f a c t  acc 

sent  open l e t t e r s  and phoned Capt Wr ight  - senks p u b l i c i t y .  

Statr» asks Court to havp no sympathy wi th  acc.  Acc i s  not  a 

f i r s t  o f f e n d e r ,  he must be made an example o f ;  he must 

g e t  maximum sentence (2 y r s  DB).

13. ADDRESS BY DEFENCE IN MITIGATION

Accused addrpss. ’ s the Court in m i t i g a t i o n .



Defpnco hands .in p h o to s ta t  o f  Hemsnrd dd 13/9/79* 

Jehovah 's  havp op t ion  - some apply i t o  s e c t i on  6 7 ( 3 ) and 

some go to cour t .  Rp para 20 (2 )  (a )  ( i i ) :  Acc was r " f p r r » d  

to non-combatant u n i t  but spc t i on  67(3 ) phras ing  a lso  

apppars in  spc t i on  126A. Department i s  prepared to  accept
~A / \

him i t o  formula und«r  67 (3 ) *  Th® reason must be - wide 

i n t e r p r e t a t i o n  because i t  accepts  member may be long  to 

church who r e c o g n i s e s  h i s  consc ience  as i n d i v i d u a l .  Con= 

s i s t e n c y  i n d i c a t e s  the same i n t e r p r e t a t i o n  in  126 A n 1 126 A 

( 2 ) ( a )  *̂nd he must thus be sentenced as such. Court must 

adopt compassionate a t t i t u d e .  Acc was de ta ined  f o r  12 days.  

Sentence acc to d e t en t i on  i t o  126A (2 ) ( a ) ( i i ) f o r  10 days 

to show i t s  d i s p l e a s u r e  wi th accs a c t i o n s .  Maximum sentence 

i s  f o r  d r a f t  dodger  o r  s e l f i s h  reasons.

1^. SENTENCE

Court c l o s e s  to cons id e r  sentence.  Court rpoppns and 

announces the f o l l o w i n g  sentence :

Detent ion  f o r  a p e r i o d  l 8 months. Acc f o r f e i t s  pay 

f o r  p e r i o d  in  custody and de t en t i on .

15. PULE 76 (7 )  MDC

P r e s i d e n t  in forms accused that  the sentence  w i l l  not 

be en fo rced  or  executed u n t i l  the f i n d i n g  and sentence have 

b e m  conf i rmed and that  he has the r i g h t  to  make r » p r e s e n t n t i



in  w r i t i n g  to thp con f i rm ing  a u t h o r i t y  w i th in  f o r t y - e i g h t  hour: 

aftr>r son t one r .

1G. RULE 77 : TIlii ACCUSED
M  . . .

W i l l  bo dpta inod ponding c o n f i rm a t i on .

17• Accusrd v i t h d r a w n .
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ANNEXURE „K"

ARGUMENT BY PROSECUTOR BEFORE JUDGEMENT

Mr P r e s i d e n t ,  no d ispu te  e x i s t s  r ega rd in g  c e r t a i n  

r e l e v a n t  f a c t s  o f  the case .  I t  i s  common cause that  the 

accused i s  a member o f  the Cape F l a t s  Commando; l i a b l e  to 

render  s e r v i c e  in  terms o f  s e c t i o n  'i4 o f  the Defence Act ,

o f  s e c t i o n  I0^t (5)b o f  the Defence Act,  44/19571 ^nd that  

he d i d n ' t  obey a c a l l - u p  i n s t r u c t i o n .

I t  seems to  me as i f  the essence o f  the submission 

that  i s  advanced by the de fence  i s  that  the term „good 

reason"  in  s e c t i o n  1 2 6 A ( l ) a  must be i n t e r p r e t e d  e x t e n s i v e l y  

so that  i t  i n c lud es  w i th in  i t s  ambit, the r e l i g i o u s ,  moral 

and p o l i t i c a l  c o n v i c t i o n s  o f  the accused, as s t a t ed  in  h i s  

l e t t e r  dated 19th October  1979, which was handed in  as 

ev idence  in  t h i s  Court .  The accused a l so  exp la in ed  h is  be= 

l i e f  i n  h i s  ev idence  and during the cr os s- examina t ion .  Ac- 

co rd ing  to  the presumption in  s e c t i on  126a ( 4) the burden 

i s  on the de fence  to p r o o f  tha t  the accused ' s  f a i l u r e  to  

r e p o r t  f o r  s e r v i c e  was wi th Mgood reason" .

The term ,,good reason " ,  i s  not d e f in e d  in  the Act .

I t  must be g i v en  a meaning which would promote the i n t e n t i o n  

o f  the L e g i s l a t u r e  as i t  appears from the Act as a whole,  and

f u t i l e .  (See Steyn,  ,,Die U i t l e g  van Wet t e "  3rd Ed i t io n ,  p l l 5 ) »  

By e s t a b l i s h i n g  an exemption board in t e rns  o f —s e c t i o n  68 o f  

the Act ,  the R e g i s l a t u r e  had fo re se en  that  c e r t a i n  grounds may 

a r i s e  j u s t i f y i n g  exemption from m i l i t a r y  s e r v i c e .  Sec t ion  ?0 

b i s  o f  the Act s e ts  out s p e c i f i c  grounds o f  exemption.  The 

R e g i s l a t u r e  was a l so  aware o f  r e l i g i o u s  o b j e c t i o n  aga ins t  

m i l i t a r y  s e r v i c e ,  because t h i s  was granted s p e c i f i c  recog= 

n i t i o n  in  s e c t i o n  6 7 ( 3 ) o f  the Act .  This  i s  a concess ion to 

a l l e v i a t e  the m i l i t a r y  s e r v i c e  o f  such o b j e c t o r s ,  hut not to 

exempt them. Sec t ion  6 7 ( 3 ) r eads !  nThe r e g i s t e r i n g  o f f i c e r  

s h a l l  as f a r  as may be p r a c t i c a b l e  a l l o t  any person who, to

and s t i l l  su b j e c t  to  the M i l i t a r y  D i s c i p l i n e  Code by v i r t u e

a meaning which would make the s t a tu t e  e f f e c t i v e  r a t h e r  than
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h is  knowledge bona f i d e  be longs  and adheres to a r ecogn iz ed

r e l i g i o u s  denomination by the tene ts  whereof  i t s  members

may not p a r t i c i p a t e  i n  vmr, to a un i t  where such person 

w i l l  be ab le  to  r ender  s e r v i c e  in  the de fence  o f  the 

Republ i c  in a non-combatant c a p a c i t y " .

The accused s t a t e d  e x p l i c i t l y  in h i s  ev idence  at  the P I  that

he i s  a member o f  the B a p t i s t  Church and that  the B ap t i s t

Church i s  not  „ a r e cogn i z ed  r e l i g i o u s  denomination by the

t ene ts  whereo f  i t s  members may not p a r t i c i p a t e  in  war " .  I t

i s  t h e r e f o r e  c l e a r  that  the accused ’ s case d o e s n ' t  even f a l l

w i th in  the ambit o f  sec 6 7 ( 3 ) and that  he i s n ' t  even sub je c t

to the a l l e v i a t i o n  made by sec 6 7 ( 3 ) f o r  consc i en t i ou s  o b j e c t o r s .
v

The act  made no p r o v i s i o n  f o r  i n d i v i d u a l  cons o b j e c t o r s .

Nowhere e l s e  in  ^the Act p r o v i s i o n  i s  made f o r  c onsc i en t i ou s  

o b j e c t o r s ,  e x p e c i a l i y  not  f o r  c o nsc i en t i ou s  o b j e c t o r s  on o ther  

grounds, than r e l i g i o n ,  whether the grounds are moral ,  p o l i t i c a l  

o r  whatsoever .

Furthermore,  w i th regard  to moral c o n v i c t i o n s ,  the Court 's 

a t t e n t i o n  must be drawn to  the f a c t  tha t  our Courts „do not  

adm in is t er  moral  but j u d i c i a l  lav/" (See Rex v  K and F 1932 EDL 

71 on p. 77 ) i  and i t  i s  not the duty o f  the Court to quest ion  

laws made by Pa r l i am en t .  That w i l l  be the task and duty o f  

p o l i t i c i a n s .  The duty o f  t h i s  cour t  i s  to i n t e r p r e t  the 

Defence Act and to g i v e  the words the meaning which would tend 

to  promote the i n t e n t i o n  o f  the L e g i s l a t u r e  as i t  appears from 

the Act as a whole.

D i r e c t  c o n f i rm a t i on  f o r  the v i ewpo in t  as se t  out by the 

S ta t e  can be found in  the A p p e l l a t e  d e c i s i o n  S v L o v e l l  1972(3)

AD 760 on 7^5 and I  quote from the judgement g i ven  by the 

Honourable J u s t i c e  O y i l v i e  Thompson: „Cons idered  aga ins t  the 

background o f  the va r i ous  s e c t i o n s  o f  the Act  mentioned above, 

the dominant o b l i g a t i o n  to render  s e r v i c e  . . .  appears to me 

to be m o d i f i e d ,  so f a r  as consc i en t i ou s  o b j e c t i o n s  based upon 

r e l i g i o n  are concerned,  on ly  by the r e l a t i v e l y  l i m i t e d  con= 

cess ion  i n d i c a t e d  in  sec 6 7 ( 3 )  o f  the Act .  The q u a l i f i e d  terms 

o f  that  concess ion  p l a i n l y  do not in c lu de  e i t h e r  a g ene ra l



o
r e f u s a l  to  m i l i t a r y  s e r v i c e  o f  any nature whatever  ......... o r  more

s p e c i f i c a l l y ,  a r e f u s a l  to undergo t r a i n i n g  as r equ i r ed  by the

Act .  "

The l ea rned  Judge a ls o  said-* „The de fence  o f  the Republ i c  i s  

m a n i f e s t l y  a mat t er  o f  paramount impor tance.  The o b l i g a t i o n  

imposed . . .  upon a l l  wh i te  male c i t i z e n s  between the ages o f  17 

and 65 to r ender  s e r v i c e  i s  a gene. ' al  o b l i g a t i o n  . . .  Exemption 

from that  o b l i g a t i o n  i s  on ly  by way o f  ex cep t io n .  Inasmuch 

as i t  i ?  v e r y  o f t e n  ex t reme ly  d i f f i c u l t  - i f  no t ,  indeed ,  impossi  

b l e  - to  t e s t  the s i n c e r i t y  o f  a person who avers that  he has 

c o n sc i en t i o u s  o b j e c t i o n s ,  whether based on r e l i g i o u s  c o n v i c t i o n s  

or  o t h e r w i s e , aga ins t  any form o f  p a r t i c i p a t i o n  in  the workings 

o f  the m i l i t a r y  machine, i t  i s  obvious,  tha t  r e c o g n i t i o n  o f  

c la ims such as those advanced by the a ppe l l an t  . . .  would tend 

both to  d i s ru p t  the smooth adm in i s t ra t i on  o f  the Act and 10 

cast  an u n f a i r  burden upon the more p a t r i o t i c  o f  the c o u n t r y ’ s 

c i t i z e n s " .  (See  a ls o  S v  Schoeman 1971 SA 2^8) .

Mr P r e s i d e n t ,  the de fence  f a i l e d  to e s t a b l i s h  that  the 

accused had a „gcod reason"  not  to at tend the camp, os the 

burden o f  p r o o f  r e q u i r e s ,  and I  t h e r e f o r e  a s k  the Court to 

f i n d  the accused g u i l t y  o f  contraven ing  s e c t i o n  1 2 6A ( l ) a  o f  

the Defence Act .  ^4/1957*
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1520 I N S T I T U T E S  O F  T I I E  C H R I S T I A N  R E L I G I O N  BO O K IV

52. O bed ien ce to man must not becom c disobedience to God 
| aJ3u i in that obedience w hich  we have show n 10 be due the 
. author i t y of  rulers, we are always to m ake this exception , indeed,

to observe it as prim ary, that such obedience is ncvci to lead us
desires of allaw ay from  obedience to him , to whose w ill  the

I ,

T>OVwS>l .

i kings ought to be subjoct, to whose decrees a ll their commands 
I o u gh t to yield, to whose m ajesty their scepters ought to be sub

m itte d /5 A n d  how  absurd w ould  :t be that in  satisfying men you 
should in cur the displeasure o f him  for w hose sake you obey men 
themselves! 1 he L ord , therefore, is the K in g  o f  Kings, who, when 
he has opened his sacred m outh, m ust a lon e be heard, before all 
and above all m en; next to h im  we are su b ject to those men who 

j  arc in  au th o rity  over us, but on ly  in him . I f  they com m and any 
v. th in g  against him , let it go unestcem cd. A n d  here let us not be 

concerned ab out all that d ig n ity  w hich the m agistrates possess: 
for 110 harm is done to it w hen it is h um bled  b efore that singulai 
and truly  suprem e pow er o f G od. cO n this consideration, D a n ie l 
denies that he has com m itted any offense again st the king when 
he has not obeyed his im pious edict [Dan. 6 :22-23, Vg.]. For lin
k in g  had exceeded his lim its, and had not o n ly 'b e e n  a wron-’ 
doer against m en, but, in liftin g  up his horns against God, had 
h im self abrogated his pow er.55 Conversely, th e  Israelites are con
dem ned because they w ere too obedient to th e  w icked proclama
tion o f the k in g  [Hos. 5 :13]. For when J erob oam  m olded the 
golden  calves, they, to please him , forsook G o d ’s T e m p le  and 
turned to new  superstitions [I K ings 12:30]. W ith  the same readi
ness, their descendants com p lied  w ith the decrees o f their kin^s. 
T h e  prophet sharply reproaches them for em bracin g  the k in g 's  

' j edicts [Hos. 5 :1 1 ] . Far, indeed, is the pretense o f  m odesty from 
, ! deserving praise, a false m odesty w ith w h ich  the court flatterers 

j  ; cloak them selves and deceive the sim ple, w h ile  they deny that 
it is law fu l lo r them  to refuse anything im posed by their kin^s. 
A s if G od had m ade over his righ t to m o rta l m en, g iv in g  than 
the ru le  over m ankind! O r as if earthly p o w er w ere diminished' 
when it is subjected  to its A u th o r, in w hose presence even the 
heavenly powers trem ble as suppliants! *1 k n o w  w ith what great 
and present p eril this constancy is m enaced, because-kings bear 

Cf. II. viii. 38.
“ T im  sentence begins an ad d ition  of 1559, en d in g w ith  "trem ble as suppli

a n t s , ’ below . H ere, referrin g  to D an. 6:2s (cf. sec. 3 1 , n ote  54). C alvin  docs

has repeatedly enjoined, must not deflect the Christian from
prom ise h is o b ed ien ce  to the K in g  o f  Kings.
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