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IN THE S OUT H A F R I C A N  M E D I A  C O U N C I L

In the m a t t e r  b e t w e e n

END C O N S C R I P T I O N  C A M P A I G N

("ECC") C o m p l a i n a n t

and

A I D A  PA RK E R  N E W S L E T T E R

("APN") R e s p o n d e n t

A D D I T I O N A L  M E M O R A N D U M

P u r s u a n t  to the C o m p l a i n a n t ' s  s u b m i s s i o n  of a m e m o r a n d u m  

to the So uth A f r i c a n  M e d i a  C o u n c i l  on 15 Ma y 1986, the 

f o l l o w i n g  has taken pl ace

1. The R e s p o n d e n t  has r e f u s e d  to v o l u n t a r i l y  subje ct 

itself to the j u r i s d i c t i o n  of the Council.

2. M e m b e r s  of the E x e c u t i v e  C o m m i t t e e  of the C ou nc il  

are of the o p i n i o n  that the APN  N e w s l e t t e r  is not a 

" m e di um " as c o n t e m p l a t e d  by the C o n s t i t u t i o n  of the 

Council, and the C o u n c i l  is t h e r e f o r e  un a b l e  to 

deal w i t h  the c o m p l a i n t  in terms of its 

C o n s t i t u t i o n .



3. A State of E m e r g e n c y  was p r o c l a i m e d  on 12 June

1986 .

4. The C o u n c i l  has ag r ee d to w a i v e  time limits.

The C o m p l a i n a n t  has the f o l l o w i n g  a d d i t i o n a l  c o m m en ts

A. R E S P O N D E N T ' S  R E F U S A L  TO SU BM I T  TO J U R I S D I C T I O N

1. The co mp l a i n t  is of s u f f i c i e n t  p ub l i c  

i m p o r t a n c e  for the C o u n c i l  to deal w i t h  in 

terms of A r t i c l e  1.5, p a r t i c u l a r l y  as the 

d i s s e m i n a t i o n  of AP N  No. 79 wa s  w i d e  spread.

2. Rule  1.4.2 of the Rule of P r o c e d u r e  is to the 

effect that the C o n c i l i a t o r  shall not accept 

a c o m p l a i n t  w h e r e  l eg al a c t i o n  is c o n s i d e r e d  

by the C o n c i l i a t o r  to be a p o s s i b i l i t y ,  un l es s  

the C o m p l a i n a n t  w a i v e s  or has u n d e r t a k e n  to 

w a i v e  any right to c l a i m  c iv il  relief.

2.1 It is s u b m i t t e d  that w h e r e  the

R e s p o n d e n t  has not v o l u n t a r i l y  s u b j e c t e d  

itself to the j u r i s d i c t i o n  of the 

Co u nc il , Rule  1.4.2 ne e d not be c o m p li ed



wi t h  by the C o m p l a i n a n t .  The pu r p o s e  of 

the R u l e  is c l e a r l y  to a v oi d double 

j e o p a r d y ,  in that a R e s p o n d e n t  who does 

s ubm it to the C o u n c i l ' s  j u r i s d i c t i o n  is 

su b je ct  to p u n i t i v e  m e a s u r e s  in terms of 

A r t i c l e  10.1 of the C o n s t i t u t i o n .  There 

can be no q u e s t i o n  of d o u b l e  j e o p a r d y  

w h e r e  the C o u n c i l ' s  p o w e r s  are l i mi t ed  

to those set out in A r t i c l e  10.2.

2.2 The R e s p o n d e n t ' s  r e f u s a l  to submit to 

j u r i s d i c t i o n  g iv es  rise to a ve r y real 

fear that A P N No. 79 m i g h t  c o n t i n u e  to 

be w i d e l y  c i r c u l a t e d ,  and it is un du ly  

h a r s h  to ex pec t the C o m p l a i n a n t  to w a i v e  

its ri ght s to all ci vil  relief.

B. IS APN A "M ED I U M " ?

1. The p r i m a r y  ob je ct  of the C o u n c i l  is to up h ol d 

and m a i n t a i n  the f r e e d o m  of the m e d i a  in So uth 

A f r i c a  (Artic le  1.1).

2. T h r o u g h o u t  the C o n s t i t u t i o n  of the C o u n c i l

r e f e r e n c e  is ma d e to the w o r d  "media". This 

w o r d  is de f i n e d  in A r t i c l e  D (1) of the



P r e a m b l e  to the C o n s t i t u t i o n  as "the press, 

radio and t e l e v i s i o n  ser vi ce s" .

3. C lea rly , the AP N w o u l d  have  to fall w i t h i n  the 

d e f i n i t i o n  of " pr es s " in o r de r for the C o un ci l 

to deal w i t h  this m at ter .

3.1 In a loose e v e r y d a y  se nse  the "p re ss " is 

u n d e r s t o o d  to be a r e f e r e n c e  to the 

n e w s p a p e r  in d us tr y.  H o w e v e r ,  ha vi ng  

r e g a r d  to the d i c t i o n a r y  d e f i n i t i o n  of 

the w o r d  "pr es s" , the C o n s t i t u t i o n  as a 

wh ol e,  and the h i s t o r i c a l  e v o l u t i o n  of 

the S out h A f r i c a n  M e d i a  C o u n c i l  it is 

s u b m i t t e d  that the p r es s is not limi te d 

to n e w s p a p e r s  but co v er s a far w i de r 

s p e c t r u m  of media.

3.2 The S h o r t e r  O x f o r d  E n g l i s h  D i c t i o n a r y  

(3rd ed) d e f i n e s  the "p r e s s "  as

"The n e w s p a p e r s ,  j o u r n a l s ,  and 

p e r i o d i c a l  l i t e r a t u r e  ge ne ra ll y ; 

the n e w s p a p e r s  and j o u r n a l s  of a 

count ry , d is tr ic t,  party, etc, as 

the F r e n c h  Press, the L o n d o n  Press, 

the C o n s e r v a t i v e  Press, the



R e l i g i o u s  Press, etc. Hence 

s o m e t i m e s  the ti tle of a 

n e w s p a p e r . "  (own emp ha sis )

3.3 A r t i c l e  D(l) of the P r e a m b l e  to the 

C o n s t i t u t i o n  of the C o u n c i l  re f er s to 

m e d i a  "w h i ch  h a v e  as th eir  p r i m a r y  

f u n c t i o n  the duty to i n f o r m  the pu bl ic  

a c c u r a t e l y  and w h e r e  a p p r o p r i a t e  to 

c o mm en t fa ir ly on m a t t e r s  of p ub l i c  

i n te re st , w i t h o u t  fear or favour, ...".

3.4 A r t i c l e  D(2) of the P r e a m b l e  to the 

C o n s t i t u t i o n  re f e r s  to " p r o p r i e t o r s ,  

editors , j o u r n a l i s t s ,  di r e c t o r s ,  

p r od u c e r s ,  b r o a d c a s t o r s , and ot h er s 

i n v o l v e d  in any m e d i a " .

3.5 A r t i c l e  1.10 st at es  that an ob je ct  of 

the C o u n c i l  is to " p r o m o t e  and e n c o u r a g e  

a d h e r e n c e  to the Code by all m e d i a  

g e n e r a l l y " .

3.6 A r t i c l e  3 of the P r e a m b l e  to the 

C o n s t i t u t i o n  re fe r s  to the e s t a b l i s h m e n t  

of a m e d i a  c o u n c i l  (the p r e s e n t  South 

A f r i c a n  M e d i a  Co un c il ) to r ep la ce  the



e x i s t i n g  So uth A f r i c a n  Pr es s C o un ci l 

w i t h  w i d e r  r e p r e s e n t a t i o n  and c o v e ri ng  

m e d i a  ot her  than n e w s p a p e r s .

3.7 It is s u b m i t t e d  that it is clear from

the a bo ve  that the APN, b e i n g  a p e r i o d i c  

n e w s l e t t e r ,  is a m e d i u m  as c o n t e m p l a t e d  

by the C o n s t i t u t i o n  of the Council.

4. A l t e r n a t i v e l y ,  s ho u l d  r e g a r d  only be had to 

w h e t h e r  or not the AP N  is a n e w s p a p e r ,  the 

C o m p l a i n a n t  su b m i t s  the f o l l o w i n g

4.1 A n e w s p a p e r  is d e f i n e d  in the N e w s p a p e r  

and I m p r i n t  R e g i s t r a t i o n  Act, No. 63 of 

19 7 1 as ______...

4.1.1 A p e r i o d i c a l  p u b l i c a t i o n ;

4 .1 .2 Pub 1 i s h e d ;

4.1.3 At i n t e r v a l s  not e x c e e d i n g  one 

m o n t h ;

4. 1.4 C o n s i s t i n g  w h o l l y  or for the 

g r e a t e r  part of p o l i t i c a l  or 

o t he r news  or of a r t i c l e s



r e l a t i n g  t h e r e t o  or to other 

c u r r e n t  topics;

4 . 1.5  W i t h  or w i t h o u t  a d v e r t i s e m e n t s ;

4. 1.6 W i t h  or w i t h o u t  i l l u s t r a t i o n s ;

4.1.7 But does not in c l u d e  any 

p u b l i c a t i o n  not i n t e n d e d  for 

p u b l i c  sale or p u b l i c  

d i s s e m i n a t i o n .

4.2 On the last page of A P N  there a p pe ar s

" S u b s c r i p t i o n  rates: R 8 9 , 0 0  for 25 

iss ue s over tw el v e m o n t h s . "

4.3 T h e r e f o r e ,  it is cl ear that AP N c om pl i e s  

w i t h  the first six e l e m e n t s  of the 

d e f i n i t i o n  of a n e w s p a p e r  as c o n t a i n e d  

in the N e w s p a p e r s  and I m p r i n t  

R e g i s t r a t i o n  Act.

4.4 It is s u b m i t t e d  that b e c a u s e  APN is 

a p p a r e n t l y  sold only to s u b s c r i b e r s ,  

this does not n e c e s s a r i l y  m e a n  that it 

is not i n t e n d e d  for p u b l i c  sale or 

p u b l i c  d i s s e m i n a t i o n .



4.5 In S v D a v i d s o n  and B e r n h a r d t  P r o m o t i o n s  

(Pty) L i m i t e d  & O t h e r s , 1983 (1) SA 

676(T) the T r a n s v a a l  P r o v i n c i a l  D i v i s i o n  

was c al l e d  u p o n  to i n t e r p r e t  the wo rd s 

" p u b l i c  sale and p u b l i c  d i s s e m i n a t i o n "  

c o n t a i n e d  in the Act. The p u b l i c a t i o n  

in q u e s t i o n  was  s i m i l a r  to the APN  in 

that it was sold only to su bs cr i b e r s .

4.6 The Co urt he ld  that this p h r a s e  was not 

to be i n t e r p r e t e d  r e s t r i c t i v e l y . In 

p a r t i c u l a r ,  the fact that the n a t u r e  of 

the c o n t e n t s  of the p u b l i c a t i o n  w o u l d  

limit the n u m b e r  of s u b s c r i b e r s ,  as 

w o u l d  the ex te nt  of the s u b s c r i p t i o n  

fee, was not a l i m i t a t i o n  that made  the 

d i s t r i b u t i o n  or sale pr iv at e . The Court 

also found that the d i s t r i b u t i o n  was 

done for the use of the publ ic,  alb ei t a 

s e c t i o n  of the p u b l i c  i n t e r e s t e d  in 

r e se ar ch , as it was d i s t r i b u t e d  to a 

p ub l i c  li b r a r y  and u n i v e r s i t i e s .

4.7 APN No. 79 was  d i s t r i b u t e d  far more 

w i d e l y  than the p u b l i c a t i o n  r e f e r r e d  to 

in the D a v i d s o n  case, and it is 

s u b m i t t e d  that the p r i n c i p l e s  r e f er re d 

to in this case ap ply  a f o r t i o r i .



5. T h e r e f o r e ,  in c o n c l u s i o n ,  it is s u b m i t t e d  that 

w h e t h e r  the w o r d  " p r e s s "  is i n t e r p r e t e d  w i d e l y  

or r e s t r i c t i v e l y  (in the sense that it refers 

to n e w s p a p e r s  o n l y ) , the AP N is cl ea rly  a 

m e d i u m  as c o n t e m p l a t e d  by the C o n s t i t u t i o n  of 

the Counci l.

C . ST ATE OF E M E R G E N C Y

1. On 12 June 1986 the S tat e P r e s i d e n t  p r o c l a i m e d  

a State of E m e r g e n c y ,  and s i m u l t a n e o u s l y  

iss u ed  R e g u l a t i o n s  in terms of the Pu b li c 

S af et y Act, 1953 ("the E m e r g e n c y  

R e g u l a t i o n s " ) .

2. In terms of the E m e r g e n c y  R e g u l a t i o n s  it is an 

o f f e n c e  to, inter alia, make, write, print, 

p oss ess , d i s s e m i n a t e ,  d i s t r i b u t e ,  display, etc 

any s u b v e r s i v e  s t a t em en t.  R e g u l a t i o n  l(viii) 

d e f i n e s  " s u b v e r s i v e  s ta t e m e n t " .  In 

p a r t i c u l a r ,  R e g u l a t i o n  l(vi ii) (v ) states

" ' S u b v e r s i v e  s t a te me nt '  m e a n s  a s t at em en t 

w h i c h  c o n t a i n s  a n y t h i n g  w h i c h  is 

c a l c u l a t e d  to ha v e  the ef fe ct  or is 

likely to h av e the ef fe ct  of i n c i ti n g



the p u b l i c  or any p e r s o n  or c a t e g o r y  of 

p e r s o n s  to d i s c r e d i t  or u n d e r m i n e  the 

s y s t e m  of c o m p u l s o r y  m i l i t a r y  se rvi ce ."

3. In terms of A r t i c l e  10 of the C o n s t i t u t i o n  the 

C o u n c i l  ma y rec or d  its o p i n i o n  c o n c e r n i n g  the 

r ep o r t  c o m p l a i n e d  of and do w h a t e v e r  it 

c o n s i d e r s  a p p r o p r i a t e  w i t h  a v i e w  to p r o c u r i n g  

the p u b l i c a t i o n  of the re sul t of its enquiry.

4. The C o u n c i l  a p p e a r s  to be c o n c e r n e d  that it 

w o u l d  be u n a b l e  to p u b l i c h  a re po r t  w h i c h  is 

f a v o u r a b l e  to the C o m p l a i n a n t .  The 

C o m p l a i n a n t  has the f o l l o w i n g  c o m me nt s

4.1 The m a j o r  c o m p l a i n t  c o n c e r n i n g  

APN No. 79 is that g e n e r a l l y  this 

p u b l i c a t i o n  a t t e m p t s  to link the 

C o m p l a i n a n t  to a So vie t i n s p i r e d  

ap p a ra tu s.  C o u p l e d  w i t h  this, the 

c o m p l a i n t  is to the ef f ec t that

APN No. 79 c o n t a i n s  n u m e r o u s  f ac tu al  

i n a c c u r a c i e s .

4.2 S ho u l d  the C o u n c i l  d ec i d e  as a re sul t if 

its e nq ui ry  that the R e s p o n d e n t  has 

c o n t r a v e n e d  the Code of Condu ct,  the



C o m p l a i n a n t  su b m i t s  that the p u b l i c a t i o n  

of the C o u n c i l ' s  re p or t w o u l d  not am oun t 

to a c o n t r a v e n t i o n  of the E m e r g e n c y  

R e g u l a t i o n s .  To fall foul of the 

E m e r g e n c y  R e g u l a t i o n s  the re por t of the 

C o u n c i l  w o u l d  ha ve  to be such that it is 

" c a l c u l a t e d  to ha v e the ef f ec t or is 

li ke ly  to ha v e the e f f e c t "  of 

d i s c r e d i t i n g  or u n d e r m i n i n g  the s ys t e m  

of c o m p u l s o r y  m i l i t a r y  service. The 

type of re p or t w h i c h  the C o u n c i l  is 

e m p o w e r e d  to m a k e  w o u l d  fall far short 

of this test. A m e r e  e x p r e s s i o n  of 

op in io n,  it is s u b m it te d,  does not 

q u a l i f y .

5. T h e r e f o r e ,  it is s u b m i t t e d  that the E m e r g e n c y  

R e g u l a t i o n s  do not af f e c t  the C o u n c i l ' s  

e nq u i r y  at all in this ma tt er .

D A TE D at J O H A N N E S B U R G  on this 11 day of 1986

& HALL 
's A t t o r n e y s

N o r w i c h  U n i o n  H ous e 
91 C o m m i s s i o n e r  Street 
P 0 Box 4284 
J o h a n n e s b u r g  
Tel: 8 3 3 - 5 6 6 5
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