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ove.cr ide or de trac t from the Cour t 's inheren t 

jurisdlctlon to make orde.cs of a fair and 

equitable nature, designed to facilitate and 

expedlt: the process of ti1e administration of 

justice. Thus, where it is clear to the Appeal 

Court that an lssue before it can be determined 

in relation to only part of the trial record, it 

has the pOwer to order that that portion only 

should be placed before it, notwithstanding that 

one or other of the parties has withheld its 

consent to such procedure. 

Indeed, this Court has in effect held in S v 

Hlatswayo 1982(4) SA 744 (A) that non-compliance 

with Section 316(5) can be condoned. The 

situation there ' addressed was that no statement 

of the grounds of appeal was contained in the 

appeal record transmitted to this Court, 

notwithstanding that Section 316(5) - as it then 

was - identified such statement as forming part 

of the record _"hich 'shall' be transmi t ted to the 

court of appeal. At 745H, it was held that 

'these sections should always be observed'. 

Nonetheless, the Court held at 746A that it 

'considered " it fair to hear argument against the 

finding that there were no extenuating 

circumstances' 
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It has been held in civil cases that an appellant 

must lodge the full record unless the respondent 

consents to portions being omitted or if the 

Appellate Division under Rule 13 excuses the 

appellant from putting up the full record. (OUr 

underlining) 

Omega Africa Plastics (Pty) Ltd v 

Swisstool Manufacturing Co (pty) Ltd 

1978(4) SA 675 (A) at 680 in fin - 681C 

4.7.1. An order to that effect was made by 

this court in Standard Bank of South 

Africa, Ltj v Estate Va~ Ryhn 1924 AD 

612. 

4.7.2. Conversely, where an attorney took it 

upon himself to omit portions of the 

record, such conduct was strongly 

disapproved. 

Legg and Co v Premier Tobacco Company 

1926 AD 132 at 133 

4.7.3. In Zieve v National Meat Supplies Ltd 

1936 AD 466, application was made for 

an order for part of the record to be 

omitted, where a question of law was at 

issue. It was however not clear that 
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the further evidence would not be 

releva~t to this question and it 

appeared that the applicant himself was 

uncertain in this regard. The order 

was accordingly refused. It is 

nevert~eless clear from the judgment 

that t~e Court considered that it would 

be competent for it to make such order 

if it were clear ly shown tha t there 

would be no pre judice to the other 

party (at 471). 

4.7.4. There is no reason why Sections 

316(S)(a) and 318(2) should be 

construed as depriving the Appellate 

Di'lis-ion of this power. 

The test is whether a litigant would be 

prejudiced if an abridged .record is lodged, 

Where pre judice ex i st's, the consent will not be 

given. However, once abse~ce of prejudice hus 

been demonstrated there is no reason in logic or 

in law why this Court should not give directions 

under Rule 13 that an abridged record be 

lodged. To construe the statute as requiring a 

record .of 40 000 pages to be lodged in 

circumstances where it 1S cle3.rl y unnecessary for 



" . , . . ' 

25 . 
-' 

that to be done, would be an absurd consequence, 

which would materially infringe the primary 

objective of the expeditious and, if possible, 

inexpensive administration of justice. It is 

submitted that the statute does not compel such 

consequence, at the expense of a proper exer~ise 

of the Court ' s own discretion pursuant to its 

inherent jurisdiction. 

4.9. In general, the purpose of the Rules of Court is 

to expedite the business of the courts - and, in 

so doing, to facilitate the speed and to minimise 

the cost at which parties to disputes, whe~her 

~ivil or criminal, may achieve finality in 

respect of those disputes. In consonance with 

such purpose, this Court has expressed concern 

that the Rules should not lend themselves to 

procedural objections which may interfere with 

the expeditious and inexpensive decision of cases 

on their real merit. 

See for instance: 

Hudson v Hudson and Another 1927 AD 259 

at 267 et seq 

TranS-African Insurance Co Ltd v 

Maluleka 1956(2) SA 273 (A) at 278F - G 

-l (~ 
-""]' 
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This Court has reguL3.=ly expressed the need for 

an appeal racord to be confined to that portion 

necessary for the disposal of the point in issue 

and for unnecessary procedures to be avoided. 

See for instance: 

Dreyer and Others v Schmidt 1943 AD 508 

at 513 

R v Van Heerden and Anot~er 1956(1) SA 

366 (A) at 369A - B 

R v Summers 1956(2) SA 786 (A) 

AA Mutual Insurance Association Ltd v 

Van Jaarsve1d and Another 1974(4) SA 

729 (A) at 7310 - F 

Santam VerseK er ing smaa t sk appy Bpk v 

Rehberg 1975(1) SA 679 (A) at 680B - C 

Machume1a v San tam Insurance Co Ltd 

1977(1) SA 660 (A) at 663 in fin - 664C 

Woji v Santam Insurance Co Ltd 1981(1) 

SA 1020 (A) at 1P30H 

Levco Investments (pty) Ltd v Standard 

Bank of SA Lt~ 1983(4) SA 921 (A) at 

929A 

Government of the Repub1 ic of Sou t~ 

Africa v Maskam Boukontrakteurs (Edms) 

Bpk 1984(1) SA 680 (A) at 692E - 5933 
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It is submitted that the circumstances of the 

present matter are such as to make the aforegoi~g 

expressions of concern with unnecessary 

documentation to be of particular applicability. 

4.11 . TI1is Court has from time to time expressed itself 

in relation to the nature of the factors which 

fall to be considered when condo~ation is 

sought. Typically, these include the degree of 

non-compliance, the explanation therefor, the 

importance of the case, the prospects of success, 

the respondent's interest in the finality of his 

judgment, the convenience of the Court a~d the 

avoidance of unnecessary delay in the 

administration of justice. 

See for instance: 

Federated Employers Fire and General 

Insurance Company v McKenzie 1969(3) SA 

360 (A) at 362G .- 363A 

United Plant Hire (pty) Ltd v Hills and 

Others 1976(1) SA 717 (A) at 720E - H 

Setsokosane Busdiens (Edms) Bpk v 

Voorsitter, Nasionale Vervoerkommissie, 

en 'n &~der 1986(2) SA 57 (A) at 75E -

76B 
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These requirements are satisfied in the present 

case. There are additional features in the 

present case which arise from its unique length; 

these a.re in particular, the further la.pse of 

time and the exte:1sive costs which would be 

incurred should the main appeal on the merits of 

the case be proceeded with in the normal course 

of events. Particulars in this regard are set 

out in paragraph 16.3 of the petition at pages 19 

to 20. 

We deal below wit~ the question of prejudice and 

the Appellants I prospect of success on the poi:1ts 

in limine. 

5 . PREJUD ICE 

5.1 . As set out in paragraph 2.6 above, the State 

contends that even if the . Appellants show the 

proceedings to have been irregular or unlawful, 

they must also s=.tisfy this Court that they h=.ve 

been pre judiced t:-lereby. It is on this basis 

that the State opposes the hearing of the special 

entries in limine and separately , with reference 

to an abridged record. 
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It is submitted that this contention by the State 

rests on a misconception by it of the nature, 

extent and consequences of the proceedings 

concerning and attendant upon the dismissal of 

Professor Joubert as an assessor. The Appellants 

contend that the relief sought is not dependent 

upon demonstration by them of prejudice in 

relation to the proceedings in question, in that 

the steps taken by the trial judge were 

fundamentally flawed in two basic ways. 

5.2.1. Firstly, it is contended by the 

Appella.nt s that the tr ia 1 judge ac ted 

ultra vires the statutory provision in 

question, being Section 147(1) of Act 

51 of ' 1977, when ruling that the 

assessor had become 'unable' to act. 

This amounted to a fundamental 

irregularity of ,such an order that it 

constituted per se a failure of 

justice. If it is h eld that the ruling 

by the tr ial judge was not competent, 

it follows that the Court was no longer 

properly constit '.lted and tnat its 

findings can therefore not stand. This 

was th~ conclusion of this Court in Jhe 

as yet unreported decis i 8n in S v 

0)' 
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rvt.zwandile Gqeba and Others, handed down 

on 24 May 1989. See pag e 13 of the 

judgment of Grosskopf JA and Grosskopf 

AJA. Pre jud ice p lays no part in the 

reaching of such conclusion. 

See also: R v Price 1955(1) SA 219 (A) 

at 224C - F 

S v Malinga 1987(3) SA 

490 (A) 

Second ly, if it is he ld th.;!. t the tr ia 1 

judge did have the power to make the 

order that he did, it is then contended 

that he committed irregularities in the 

procedu re s tha t he followed be fore 

making the order and in the rulings 

that he made in the course of the 

application to quash the tr ial, 

alternatively, ~or recusal, and that 

these irregularities constituted so 

fundamental a departure from the 

established rules of procedure as to 

vitiate the proceedings in their 

entirety. Again, in such result, the 

notion of prejudice does not fall to be 

considered. 
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Similarly, in regard to the rulings 

made concerning the ad~issibility of 

Professor Joubert's reports, and the 

binding effect of the judge's 

statement, it is contended that these 

constituted irregularities whicn per se 

resulted in a failure of justice. 

These issues are dealt with more fully 

below. Annexure 'A' contains all the 

information necessary to decide such 

issues. 

6. THE DISMISSAL OF PROFESSOR JOUBERT AS fu~ ASSESSOR 

6.1 . In the judgment (Annexure 'A' Vol 4, page 322, 

line 2) it is said that the word 'dismissal' is a 

misnomer. 

6 . ~ . It is, however, clear that Professor Joubert did 

not recuse himself and that he was in effect 

dismissed. Thus, in the statement made by the 

trial judge on 10 March 1987, he said 'I have 

regretfully come to the conclusion that there is 

no option but to rule that Dr W A Joubert has to 

.recuse hi'llself. I ne Id t"na t Dr Jouber t 1,as 

become unable to act .as assessor ... ' (.n.nnexur ·~ 

·'A', Vol I, p 38 ' lines 9 - l~) Moreover, in the 
. .. -.: . 

statement made by the trial judge at the 
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commencement of the application, the following 

appears: 

6.2.1. 'I read t~e statement with sorrow. It 

is an attempt by Dr Joubert to just.ify 

his refusal to recuse himself by 

a t tack ing my int egr i ty' . 

Annexure 'A': Vol 4 p 254 lines 5 - 7 

6.2.2. 'Thereafter I reached the conclusion 

that it would be improper for Dr 

Joubert to continue to act as 

assessor' . 

Annexure 'A': Vol 4 P 260 lines 

10 - 11 

6.2.3. 'I told Dr Joubert that his (the Judge-

President's) view was that he had to 

recuse himself . . He angrily askec what 

right the Judge-President had to 

interfere in this trial. I thereupon 

to ld Dr Jouber t tha t. 'tie shou Id leave 

the Judge-President out of it and that 

I hold the view t11at he should recuse 

himself' . 

AnneX'-lre 'A' . Vol 4 P 260 lines 

19 - 24 
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'Dr Joubert was told in no uncertain 

terms that I intended to discharge 

him' . 

Annexure 'A': Vol 4 p 216 lines 

22 - 23 

7. DOES SECTION 147 OF THE CRIMINAL PROCEDURE ACT EMPOWER A 

JUDGE TO ORDER h~ ASSESSOR TO RECUSE HIMSELF? 

7 .1 . 

7 .2. 

Section 147(1) of the Criminal Procedure Act 

provides: 

'(1) If an assessor dies or, in the opinion 
of the pr-:siding judge, becomes unable 
to act as assessor at any time during a 
trial, the presiding judge may direct -

(a) that the trial proceed before the 
remaining member or members of the 
court i or 

(b) that the trial start de novo, and 
for that pu~pose summon an 
assessor in the place of the 
assessor who has died or has 
become unable to act as assessor'. 

The trial judge concluded that the section was 

wide enough 'to embrace not only physical and 

mental disability but also disability flowing 

from legal impediments ' and disqualifications'. 

Annexure 'A': Vol 4 P 326 lines 

24 - 28 
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Furthermore, he held that' Section 147 applies to 

all disqualifications whet:1er they arise ' during 

the trial or, having been latent, come to light 

only during the trial'. 

Annexure 'A': Vol 4 P 329 line3 2 - 4 

It is submitted that the trial judge's 

interpretation of the section is wrong in law. 

The meaning of the phrase 'unable to act as 

assessor', interpreted in the light of the 

context of the section and tl1e purpose of the 

sta tu te, doe s not cover the si tua t ion \'ih ich arose 

in the present case. 

The basic approach to the interpretation of t11ese 

words in Section 147 is that articulated by 

Schreiner J A in Jaga v OOnges NO 1950(4) SA 653 

(A) at 662G - 663A: 

'Certainly no less import::l.nt than the 
oft repeated statement tha.t the words 
and expressions used in a statute must 
be in terp reted accord ing to tl1e ir 
ordinary meaning is the statement that 
they must be interpreted in th,: light 
of their context. But it may be useful 
to stress two points in relation to the 
application of this principle. The 
first is that "the con text", as here 
used, is not limited to t .. :'l.e language of 
tl1e rest of the statute regarded as . 
throwing lig~t of a dictionary kind on 
the part to be interpreted. Often of 

...,: 
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more impor tance is the ma t ter 0 f the 
statute, its ~pparent sCQpe and 
purpose, and, within limits, its 
background. The second point is that 
the approach to the work of 
interpreting may be along eit!Ler of t' .... o 
lines. Either one may split the 
enquiry into two parts and concentrate, 
in the first instance, on finding out 
whether the language to be interpreted 
has or appears to have one clear 
ordinary meaning, confining a 
consideration of the context only to 
cases where the language appears to 
admit of more than one meaning; or one 
may from the beginning consider the 
context and the language to be 
interpreted together I • 

S~e also: Melmot!L Town Board v Marius Mostert 

(pty) Ltd 1984(3) SA 718 (A) at 728G-H 

Sant~m Insurance Ltd v Taylor 1985(1) 

SA 514 (A) at S26I - 527C 

Un i v e r sit y 0 f Cape To wn v Cape Bar 

Council 1986(4) SA 903 (A) at 914A - D 

A provision enabling a court to continue a trial 

without one of the assesS"ors was first introduced 

in 1955, following the decision in R v Price 

1955 (1) SA 219 (A). At that time, the Criminal 

Procedure Act contained no provisions dealing 

specifically with such a situation, and this 

omission was met by t11e enactment of Se-:::tion 33 

of the Cr iminal Procedure Amendment Act 29 of 

1955 which introduced a new Section 216 bis into 

t~e Cr iminal Procedure and Evidence Act 31 of 

1917. TI1e amending statute was assented to in 

~nglish on 10 ,May 1955. 

; 0 
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Shortly thereafter the law of criminal procecure 

was consolidated into the Criminal Procedure Act 

56 of 1955. Tne new Act r2-enacted Section 216 

bis of the amending statute in identical form in 

Section 110 which originally provided as follows: 

I (1) If at any time during a trial in respect of 
which the pr2siding judge was not in terms 
of tne proviso to sub-section (2) of 
Section one hundred and nine obliged to 
summon assessors to his assistance, any 
assessor dies or becomes in the opinion of 
the judge incapable of cont inuing to ac t as 
ass e s s 0 r , th e j u dg e rna y , i f 11 e th ink s fit, 
direct that the trial shall proceed wit~out 
such assessor. 

(2) Where the judge has given a direction in 
terms of sub-section (1) the trial shall 
proceed as if the said assessor had not 
been called by the judge to his assistance. 

(3) If at any time during a trial in respect of 
which the presiding judge was in terms of 
the proviso to sub-section (2) of Section 
one hundred and nine obliged to summon 
aSS2ssors to his a s's't 'stance, one of the 
assessors dies or 'beco'mes in the opinion of 
the judge incapable of continuing to act as 
assessor, the judge may if he thinks fit, 
with the consent of the accused and 
prosecutor, direct that the trial shall 
proceed without such assessor. 

(4) Where the trial proceeds in pursuance of a 
direction given in terms of sub-section (3) 
the decision of the court shall, 
notwithstanding anything in paragraph (d) 
of sub~section (3) of Section one hund=ed 
and nine contained, be unanimous. 

(5) If,the judge does not direct as provided in 
sub-section (1 ') or (J) or where the court 
is unable, as required by sub-section (4), 
to , agree to a decision on any charge in the 

- indictment, the provisions -of sUb-section 
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(2) of section one hundred and forty-nine 
shall mutatis mutandis apply. 

(6) If the court. is unable, as required by sub
section (4) to agree on a decision on anv 
charge in the indictment, and the person
accused is again tried on such charge, then 
the judge and the assessor who were members 
of the court which fail~d to agree as 
aforesaid shall not be competent to be 
members of any subsequent court constituted 
to try the accused on such c!1arge.' 

There is nothing in the language of the section 

as originally enacted, or in its subsequent 

legislative history, or its apparent scope and 

background to suggest that the legislature 

intended thereby to change t:1e common law 

re lat ing to the recu sal of members 0 f the Cour t. 

The law of recusal was well known and of long 

stand ing and there was no need to introduce 

statutory provisions to deal with a situation in 

which a party might wish to make an application 

for the recusal of a member of the Court. 

7.S.1. The right of a litigant to ask a member 

of the court to recuse himself is part 

of the common law of South Africa. 

S v Rad eb e 1973 ( 1) SA 796 ( A ) at 

S12A - B 
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The procedure is well known. It is the 

exceptio recusationis or the exceptio 

suspecti judicis, and can be brought 

both before and during a trial. 

SA Motor Acceptance Corp (Edms) Bpk v 

Oberholzer 1974(4) SA 808 tT) at 

8llF - H 

The application for recusal is made to 

the judicial officer himself. 

S v Radebe (supra) 

Kruger v Sekretaris van Binnelandse 

Inkomste 1970(4) SA 687 (A) at 691H 

S v Adams (Special Criminal Court: 

4 August 1958 unreported) 

The test to be applied in applications 
,.;;" , ',.' 

.for recusal is , an objective one, i. e. 

whether, seen objectively from the 

point of view of the litigant, there is 

a reasonable fear that the judicial 

officer will not be impartial. 

S v Radebe (supra) 

SA Motor Acceptance Corp (Edms) Bpk v 

Oberholzer (supra) 
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7.9.2. TI1ere is no reason to believe that the 

legislature intended to create an 

entirely new standard and procedure -

one left to the presiding judge to 

determine according to 'his opinion' on 

his own initiative, wit:1out prior 

reference to the parties, and without 

affording them an opportunity of being 

heard. 

7.9.3. There is, moreover, no need to 

interpret Section 147 as bringing about 

so radical a departure in the existing 

law. 

7.10. This is not required by the background and 

apparent purpose of the legislation, which pr ima 

facie was directed to a situation such as that 

which existed in R v Pr:rce where a sudden 

catastrophe overtook an assessor and made it 

impossible for the Court as originally 

constituted to continue to hear t~e case. 

7 .11 . Nor is it required by the literal meaning of the 

words or the legislative history of the section. 

7 .12 . 

7.12.1. T;" e s e:: t ion 1 i ': -= r a 11 y ap p 1 i est 0 cas e s 
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where 'an assessor becomes unab le 

to act as an assessor at any time 

dur ing the tr ial'; 'Ind ien 'n assessor 

te enige tyd gedurende 'n ver~loor ... , 

onbekwaam raak om as assessor op te 

tree' . Whatever tIle words 'unable to 

act as an assessor' or 'onbekwaam raak 

om as assessor op te tree' may mean in 

the context of Section 147, the 

language is prima facie directed to 

events which occur after the trial has 

commenced, as happened in R v Pr ice, 

and not to any impediments which mayor 

may not have prevented an ass.~ssor from 

being appointed as such and taking 

office as a member of the court. 

Assuming for the purpose of argument 

that there were valid grounds for 
, .";;",',,' 

objecting to Professor Joubert as an 

assessor, tllose grounds existed before 

the tr ial commenced. He did not become 

disqualified during the trial. On the 

assumption made, he was always 

disquali fied and the remedy for that, 

was an application for his recusal. 

l 
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There is nothing in the context of the 

section which requires a strained 

meaning to be given to the words 

'becomes unable to act at any time 

during the trial' 'gedurende 'n verhoor 

onbekwaam raak om as assessor op te 

tree'. Prima facie, the words apply to 

something that happens during the 

tr ial. They have no application to a 

sit~ation in which nothing changes 

during the trial and the assessor is 

willing and able to act. 

The use of the word 'unable' as opposed to a word 

such as 'disquali fied' (' onbekwaam' as opposed to 

'onbevoeg') suggests that the legislature 

intended to refer to physical or mental 

incapacity short of death, but of such a nature 

as to render the assessor , incapable of fulfilling 

his statutory obligations. This would be 

consistent wit:1 the background to the legislation 

and its apparent scope and purpose. TI1e 

dictionary definitions of 'unable' support this 

content ion: 
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T.'1.e S'norter Ox ford Eng 1 i sh Dic t ionary 

unable 

1. not able to do something specified 

(chiefly of persons). 

2. unequal to the task or need, 

incompetent, inefficient. 

3. physically weak, feeble. 

Webster's Third New International 

Dictionary 

unable 

1 . not able: incapable (the sun is -

to melt the snow down to this 

under lying part) 

2a. Unqualified, incompetent, 

inefficient. 

b. Impotent, helpless (like an -

phoenix in hot ashes) 

Blacks's Law Dictionary (5th Ed) 

unable 

'TI1is term is used in a statute 

providing that evidence given in a 

former trial may be proved in a 

subsequent trial, were the witnesses 

unable to testify, means mentally and 

phy'sicallY unable' . 
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7.13.5. 

7.13.6. 

43. 

HAT 

Onbekwaam 

1. Sander kundighe id, onbedrewe, 

ongesk ik: 

'n onbekwame werk;nan 

2. Onryp: Vrugte wat nag onbekwaam 

is 

3 . Dronk, geswae1: 

werk opdaag. 

Tweeta1ige Woordeboek: 

Merwe and Hiemstr~ 

Onbekwaam: 

onbekwaam by sy 

Bosman van der 

Unable, incapable, incompetent, 

inefficient, unfit, inept. 

Although the Afrikaans word 'onbekwaam' 

may have a wider meaning than the 

Englisil. .word 'unable' both have the 

primary meaning 'of not being able to do 

something and there is no conflict 

between the Afrikaans and the English 

versions of the statute. In the 

circumstances, even if 'onbekwaam' has 

a wider meaning than 'unable', what is 

common to both versions should be 

accept-ed. 

S v Moroney 1978(4) SA 389 (A) at 407G 

408G 

l 
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The Role and Function of Assessors 

It is submitted that t~e grammati~al and 

linguistic analysis of the section is reinforced 

if regard is had to the role and function of 

assessors in ' criminal trials. An assessor is a 

member of the court. He takes an oath in terms 

of Section 145(3) of the Criminal Procedure Act, 

'that he will on the evidence placed before him, 

give a true verdict upon t:1e issues to be 

tried'. He remains a member of the court unless 

and unt il he i3 lawfully discharged from his 

duties. 

The denial to an accused person of the right to a 

consideration o ,f his ~ase by every member of the 

fact-finding tribunal is to deny him an essential 

part of the protection afforded to him by law. 

R v Price 1955(~) SA 219 (A) at 

2240 - E 

Hence, t~e requirements of Section 145(2) are 

peremptory, and, 'unless in the opinion of the 

trial judge concerned the possibility of a death 

sentence can be discounted, he is obliged to 

appoint two assessors'. 

S v Malinga 1987(3) SA 490 (A) at 

4951 - J 
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The danger of denying to an accused person the 

protection afforded by the employment of 

assessors has been referred to by the Appellate 

Division on a number of occasions: 

7.16.1. 

7.16.2. 

7.16.3. 

In R v Mati 1960 (1) SA 304 (A) 

Schre iner JA at 306F observed how t:le 

case before him 'illustrates what may 

happen if the trial judge is without 

the adva~tage generally derived from 

the assist~nce of assessors in 

difficult cases or in a case where the 

outcome for the accused may be very 

serious' . 

In S ·v Adriantos 1965(3) SA 436 U'I.) the 

court, at 437E - F, commented upon the 

danger for an accused person of 

ignoring the cOI\lments in Mati's cas.e 

and pointed out how the disregarding of 

decisive evidence in favour of the 

accused would very possibly not have 

occurred had assessors been summoned. 

In S v Balomenos 1972(1) PH H 57 (A) 

the Co~rt again referred to Mati's case 

and observed t"hat, 'generally spea;'~ ing 
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