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IN THE SURiJSBiS COURT OF SOUTH AFRICA. 
( SPECIAL CRIMINAL COURT - PRETORIA.) 

In the matter of the application of 

FARRID ADAMS and 90 OTHERS, Applicants 

-ana-

THL CROWN, Hespondent. 

R E A S O N S F O R J U D G M E N T . 

7hen the indietmcnt was served cn the 
accused in this matter, a request for further particulars 
was made by the defence to which the Crown replied. There-
after the defence filed a Notice of Exception and an Ap-
plication to Quash the indictment. When the case was cal-
led, the Crown asked for an amendment of the indictment 
and of the Further Particulars already supplied. This was 
granted. The Exception and the Application to Quash then 
proceeded against the amended indictiuent. In the course 
of the argument the Crown asked for a further amendment 
of the jjarticu^ars supplied ana the defence for an alter-
native order on the Crown directing further particulars 
to be supplied in the event of the exception ana the ap-
plication to quash not being upheld. 

On the 27th of August the Court made 
an order on the exception and the applications before it, 
and indicated /1106. 
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and indicated that its reasons would be filed in due course. 
The reasons are set out herein. 

The terras of the order made on the 27th 
of August are as follows:-

"C. 1. On the application to quash the 
Main Charge in the indictment, 
the Court makes no order. 

11. The exception to the Main Charge 
is dismissed. 

111. The application by the Crown to 
amend the indictment is granted. 

D. A. The first alternative charge is 
quashed. 

B, (l) On the application to quash the 
second alternative charge, no or-
der is made. " 

The Court also ordered the Crown to sup-
ply the following particulars to the accused in respect of 
the Main Charge. 

"B. 1. Each accused is to be informed in 
respect of which alleged overt acts 
committed by a co-accused he is not 
to be held liable. 

11. Inasmuch as the Crown alleges that 
the objects of the alleged concert 
and common purpose referred to in 
Parts C, D and E of the Main Charge 
are the same /1107. 
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1107-

are the same as the objects of the 
alleged conspiracy in Part B of the 

tmet 

Main Charge,inasmuch as the Crown 
seeks to rely on the same facts to 
prove the alleged conspiracy and 
concert and common purpose, the 
Crown is directed to supply the 
accused with particulars informing 
them what it avers the difference 
to he between the alleged conspira-
cy and the concert and common pur-
pose, and in what manner such 
difference affects the liability 
of each accused; 
The Crown is ordered to supply par-
ticulars to each accused so as to 
indicate from which document, from 
which speech and from which reso-
lution (or from which portions 
thereof, if the Crown relies on 
portions only) referred to in Sche-
dule 1 and Schedule 11, as amended, 
and in paragraphs eleven, twelve(c) 
and fifteen of the Summary of Pacts 
contained in the Further Particulars 
the existence of the conspiracy is 
sought to be inferred and the adhe-
rence to the conspiracy of each 
accused is sought to be inferred. 

The Crown is ordered to supply the 
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particulars requested in the fol-
lowing paragraphs of the Request 
for Further Particulars dated the 
4th July, 1958: 
Paragraphs: 13(a), 14, 15(a) 16(a), 
(b), (c), 17, 18(a), 21(a), 22, 
23(a), 24(a), (b), (c), 25, 26(a)." 

In respect of the second alternative 
charge, the Crown was ordered to supply the following 
particulars: 

"B. (2)(a) Indicating whether the allegation 
"all acts taken together" appearing 
in paragraph 5(b) and 6 of its fur-
ther particulars to this charge 
refer to the totality of acts of 
an individual accused or the tota-
lity of all the acts of all the 
accused; 

(b)'If the words aforementioned refer 
to the totality of acts of each 
individual accused, the Crown is 
directed to inform each accused 
in respect of which act performed 
by a co-accused, he is not to be 
held liable. 

(c) The Crown is directed to give full 
information of that doctrine or those 
doctrines or the relevant portions 
thereof enumerated in section 1(1) 
(ii) of Act 44 of 1950 on which 
it relies...../1109. 
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it relies for the purposes of so-
curing a conviction against each 
of the accused. 

(d) The Crown is directed to inform 
each accused in what manner the per-
formance of his act was calculated 
to further the achievement of the 
doctrine or doctrines relied upon." 

In regard to the Main Charge and the 
second alternative charge, the Court made the following 
remarks of a general nature 

"(1) Should the Crown decide not to fur-
nish the particulars as ordered or 
not to amend the Main Charge or 
second alternative charge to avoid 
any embarrassment, the defence is, 
of course, entitled to renew the 
exception and the application to 
quash the indictment. 

(2) Itisnot presently within the 
Court's powers to asses whethci.yor 
not prejudice may be suffered by 
any of the accused solely by virtue 
of a joint trial. If, during the 
course of the trial, it should trans-
pire that such would be the case, 
the possibility of a separation of 
trials is, of course, not excluded." 

The Main Charge of the indictment, one 
of High Treason /1110. 
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of High Treason, is divided into Parts A, .3, C, D, E and 
f, 

In Part A the allegation is that the 
accused are guilty of High Treason in that they, in their 

e 
individual capacities or as members of associations of per-
sons mentioned in Schedule A, during the period 1st of Oc-
tober, 1S52 to 13th of December, 1956, with hostile intent 
acting iri concert and with common purpose, inter alia, 
disturbed the independence or the security of the state, 
each accused committing certain hostile and overt acts 
against the State; 'namely the hostile and overt acts laid 
against him or her in parts 3, C, D and E of this indict-
ment". 

During the period alleged in Part A, 
the accused are alleged in Part B to have conspired with 
each other and with a number of persons set out in Schedule 
B, inter alia, to subvert the State and/or make active pre-
paration for a violent revolution against the State. 
These and other related objects of the alleged conspiracy 
are set out in paragraphs 1(a) to (f) of Part 3. 

In Paragraphs 2 ana 3 of Part B it is 
alleged that i! was part of the conspiracy that the objects 
listed in Paragraph 1 were to be attained by the accused in 
their individual capacities and/or as leaders or members 
or adherents of the associations or corporate bodies set 
forth in Schedule A, and were to be attained through 
the instrumentality and activity of the said associations. 

In Paragraph 4 it is alleged that it 
was part....../llll. 
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was part of the conspiracy that the objects of the con-
spiracy were to be attained, inter alia, by the organi-
zing of a gathering of persons known as the Congress of 
People for the adoption of a Freedom Charter^ by taking 
active steps for the establishment, ' as an immediate ob-
ject, of a Communist State in the form of a so-called 
Peoples' Democracy or Peoples' Republic or some related 
form of State'j by the organizing of a special militant 
corps of Freedom Voluntpers} by instigating each other 
and others to make use of extra-parliamentary, unconstitu-
tional and illegal 

methods, including the use of violence; 
by organizing various campaigns against existing laws, 
more particularly the Native Resettlement Act 19 of 1954, 
the Bantu Education Act 47 of IS53 and Act Wo. 67 of 1952; 
by promoting feelings of uiscontent or unrest amongst or 
hostility between the various races of the Union; by ad-
vocating the adoption of a Marxist-Leninist doctrine in 
the Union and the necessity of establishing a Communist 
state; by advocating the establishment by illegal and 
unconstitutional means of a <*tate intended to replace the 
present state and by inciting the population of the Union 
to take part in and support by mass action the activities 
set out above. 

The means summarized above are set out 
in paragraph 4(i) to (viii) of Part B. Not only are these 
sub-sections (i) to (viii) successively joined by the use 
of the words 'and/or', but this so-called 'bastard con-
junction' appears also in some of these sub-sections. In 
fact, the whole indictment bristles with this type of con-
junction. 

Part C alleges /1112. 
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Part C alleges that 'in furtherance 
of the said conspiracy or alternatively, acting in concert 
and with common purpose' the accused 'in order to achieve 
the aims, purposes and objects enumerated in Part B', 
attended and addressed certain meetings and made or asso-
ciated themselves with speeches and resolutions calculated 
to incite the people to do substantially what is set out 
in paragraph 4(i) to (viii) of Part B. The alleged ef-

are 
fects of the speeches and resolutions/specifically set out 
in sub-paragraphs (a) to (c) of Part C. The contents of 
the speeches and resolutions are to be found in Schedule 
C to the indictment. Schedule C, a printed document of 
178 pages, has five columns on each page. Column one sets 
out the date on which the speech was iia.de or the resolution 
adopted. Column two sets forth the meeting at or the occa-
sion on which the speech was made or the resolution adopted 
and, when known to the Crown, the association which con-
vened the meeting'} Column three sets forth the name of 
the speaker who made the speech or the fact that a resolu-
tion was adopted. Column four sets forth the particulars 
of the portion of the speech or resolution material to 
Part C and the particulars rcflect either the actual words 
of the speaker or resolution or the gist and purport there-
of. Column five sets forth the names of the accused who the 
were present at the meeting or on/occasion referred to 
in column two and the persons who associated themselves 
with the speeches made and the resolutions adopted. 

In Part D of the Ilain Charge it is al-
leged that in pursuance and furtherance of the conspiracy 
or, alternatively, acting in concert and with common pur-
pose, the accused wrote, published, distributed, possessed 
for distribution /1113. 



-1113 -

for distribution books, articles, pamphlets, letters, 
resolutions etc. calculated to induce the readers thereof 
to support in various ways the campaigns sponsored by va-
rious organizations for convening a Congress of People^ 
to support the aims of the Freedom Charter adopted at the 
said Congress on the 25th and 25th days of June, 1955, 
and generally to do things referred to in paragraph 4 
of Part 3. These matters are specifically set out in sub-
paragraphs (1) to (5) of Part D. In addition, Part I) re-
fers to Scheoule D, a printed document of 204 pages. Each 
page has four columns. Column one sets forth the name of 
the accused connected with the document and opposite each 
name, in th^6ther columns, are the date and description 
of the document, the nature of the overt act in relation 
to the document, e.g. 'caused to be printed' or 'did 
distribute' etc., and the portion of the document mate-
rial to Part D. 

In Part E of the Main Charge certain of 
accused are alleged to have attended a gathering known as 
the Congress of the People on the 25th ana 26th June, 1955, 
for the adoption of a Freedom Charter and they are alleged 
on that occasion to have pledged themselves to campaign 
for the achievement in their lifetime of the aims set forth 
in the Freedom Charter, a copy of which is attached to the 
indictment, marked Schedule E, The accused -who are alleg-
ed to have attended this Congress are accused numbers 1, 
2, 4, 5, 6, 7, 8, 9, 13, 15, 16, 17, 18, 21, 22, 24, 26, 
27, 28, 30, 31, 33, 34, 35, 36, 37, 39, 41, 42, 43, 44, 
45, 46, 47, 48, 53, 54, 55, 56, 62, 63, 64, 69, 79, 80, 
81, 82, 87, 88 and 92. 

/1114. 
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In Part F it is alleged that further to 
the common law liability to which the accused may be sub-
ject, accused numbers 52, 57, 58 and 59 are guilty of the 
crime of High Treason in terms of section 381(5) of Act 
No. 56 of 1955 in that certain directors of the corporate 
bodies mentioned in Schedule P committed High Treason by 
printing or publishing certain newspapers in furtherance 
of the conspiracy set out in Part B of the indictment. 

In order to appreciate the argument ad-
vanced by the defence against the Main Charge, it is neces-
sary briefly to refer to some of the answers given by the 
Crown in reply to the request for Further Particulars by 
the Defence. 

With reference to the allegation in Part 
A of the charge that the accused acted as members of asso-
ciations and corporate bodies, the Crown supplied a docu-
ment, Schedule 1. The pages of this document contains 
four columns - the first contains the name of the accused. 
In column two and opposite the name of each accused the 
Crown sets out the names of the organizations with which 
each accused was associated and the period of such asso-
ciation. The defence also wanted to know, with reference 
to the allegation that the accused were acting in concert, 
if the Crown intended to allege that in comr/dtting the 
alleged overt acts each of the accused was acting as agent 
of all the other accused^ana with reference to 'common 
purpose' if it was intended to allege that each accused 
was acting in performance of an agreement (express or im-
plied) with each /1115. 
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plied) with each of the other accused. To this the Crown 
answered that it did not intend to allege that each accused, 
in committing the overt acts, was acting as agent of all 
the other accused, neither did it intend to allege that 
each of the accused was acting in pursuance of an agree-
ment (express or implied) with each cf the other accused. 

With reference to Part B of the Main 
Charge, the defence asked for full particulars concerning 
the alleged conspiracy, alternatively, the facts from 
which the existence of the conspiracy was sought to be 
inferred and the facts from which the adherence to the 
conspiracy of each of the accused and each of the persons 
mentioned in Schedule B was sought to be inferred. 

In reply the Crown stated that it al-
leged that throughout the period set forth in the indict-
ment, there was a conspiracy afoot which embraced the achieve-
ment of the objects set out in paragraph 1(a) to (f) of Part 
B« The ftxact date on which each accused and each co-conspi-
rator entered the conspiracy, was to the Prosecutor unknown, 
but each of the accused and each of the co-conspirators 
mentioned in Schedule B were in the conspiracy at a date 
not later than the date set opposite each of their names 
in column (d) of Schedule 1 and each remained in the conspi-
racy up to the 13th December, 1956^. In terms of this Sche-N 1 —————— 
dule the accused were 'in the conspiracy' at various dates, 
ranging from October, 1952 to June 1955. 

The Crown also replied as follows: 

"2 (d)(i) The Crown intends to prove the ex-
istence of the conspiracy by way 
of inference from all the facts set 
out in the record of the prepara-
tory examination, including the 
documents handed in as exhibits at 
the /1116. 
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the Preparatory Examination, as 
well as from the facts contained in 
the statement of certain BOCHENSKI, 
•opies whereof have been served on 
the accused. The Crown will allege 
that it is implicit in the said 
evidence and documents that the ac-
cused, the co-conspirators mentioned 
in Schedule B and the other persons 
to the Prosecutor unknown, conspired 
with each other as alleged in Part 
3 of the Main Charge. 

(ii) It is wholly impracticable for the 
Crown to set forth in detail, par-
ticulars of each and every fact from 
which the existence of the conspi-
racy and the participation therein 
of the accused and the co-conspira-
tors is sought to be inferred or to 
give more than the following summary 
of facts upon which the Crown relies 
as establishing the existence of the 
conspiracy as averred in the indict-
ment, namely 

Summary of Facts. 
(1) 

In this Summary of Pacts the Crown gave 
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organizations, including that of the National Action 
Committee and the National Volunteer Board. It sets out 
the alleged policy of organization and how this policy was 
sought to be implemented. In Paragraphs eleven and twelve 
(c) of the Summary of Pacts it referred to documents in pos-
session of certain of the organizations mentioned. 

Paragraphs 13, 14 and 15 of the Summary 
read^ as follows: 

"13 (a) The Crown repeats all the facts 
averred against the accused and 
co-conspirators in the Main Charge 
and Schedules thereto. 

(b) Each of the accused and co-conspi-
rators was a member of such asso-
ciations of persons and/or corporate 
bodies as are set out against each 
of their names in column (b), read 
with column (a) of Schedule 1 hereto, 
for the period set out in the said 
column (b). At all material times 
each of the aocused and co-conspira-

of 
tors had full knowledge/and supported 
the policies and activities of the 
associations aforesaid_. 

(°) Each of the accuscd and co-conspi-
rators held the positions and/or 
participated in the activities set 
out against /1118. 
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out against the names of each of 
the said accused or co-conspirators 
in column (c) read with column (a) 
of Schedule 1 hereto, for the period 
set out in the said column (c). 

(d) The accused and co-conspirators 
were in possession of the documents 
set out against the names of each 
of the accused or co-conspirators 
in column (e) read with column (a) 
of the said Schedule 1. 

14. The Crown will also rely on the 
facts set out in Schedule 11 hereto, 
and on the speeches made and reso-
lutions adopted at each of the said 
meetings, particulars of which are 
set cut in the Preparatory Examina-
tion record. 

by 
15. The possession /delegates (whose 

names are to the Prosecutor unknown) 
to the Congress of the People at 
ELiptown on the 25th and 26th June, 
1955, of the following documents, 
referred to "by the numbers allocated 
to the said documents at the Prepa-
ratory Examination, namely: 

H.l - H. 60." 
In response to questions with reference 

to paragraph 2 / 1 1 1 9 . 
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to paragraph 2 of Part B concerning the alleged membership 
of the accuscd of alleged organizations, the Crown gave the 
following answer: 

M3« AB PART B. PAHAGRAPIi 2 

(a)(i) The accused were leaders and mem-
bers of the associations of persons 
or corporate bodies; 

(ii) set cut against their names in column 
(b) read with column (a) cf Schedule 
1 hereto. 

(iii) For the purpose of the conspiracy, 
£irtf the accused were all supporters and 

adherent of 

(iv) the associations of persons or cor-
porate bodies set out in Schedule A 
to the indictment. 

(b) The particulars are set out in 
column (a) read with column(b) of 
Schedule 1 hereto. 

(c) Each accused took an active and 
loading part in the activities of 
the associations of persons or cor-
porate bodies of which he or she 
was a member, as will appear more 
fully from paragraphs 2(c) and (d) 
above. Each accused also supported 
for the purp0Scs /1120. 
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for the puri)cses of the conspiracy 
the activities of such other asso-
ciations of persons of which he or 
she was not a member, inter alia, 
by attending and/or speaking at meet-
ings convened by such other associa-
tions of persons or corporate bodies, 
and/or attending and/or speaking at 
ana/or by sending fraternal messages 
to conferences convened by such 
associations of persons or corporate 
bodies. " 

In reply to questions concerning the 
'common purpose* referred to in Part 1) of the fein Charge, 
the Crown stated as follows: 

"12. AD PABT C. 
(c) (i) The Crown does not intend to allege 

that in coumJLtting the s.iid overt 
acts each of the accused was acting 
as agent of all the other accused. 

(ii) The accused had a common object, 
namely to achieve and bring into 
effect and implement the aims, 
purposes and objects enumerated in 
Part B of the indictmcnt by concer-
ted action, namely as set out in 
Part C of the indictment. 

(d) (i) The Crown does not allege that on 
each of the /1121. 
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on ech of the occasions specified 
in Schedule C the respective accus-
ed persons mentioned in columns 
three and five thereof were acting 
in pursuance of a n agreement with 
each of the other accused. The 
Crown does allege, however, that 
on each occasion specified in 
Schedule C the respective accused 
persons mentioned in columns three 
and five thereof were acting in 
concert ana with common purpose 
with such of the other accused 
persons as had up to and including 
the date of the said occasion form-
ed the said common purpose. Each 
of the accused had formed the said 
common purpose "by a date not later 
than the date set forth against the 
name of such accused in column (d) 
read with column (a) of Schedule 
No, 1 hereto. 

(ii) The facts on which this allegation 
is based are set out in paragraph 
2(d) hereof. " 

The first point argued by the defence 
in its attack against the general framework of this indict-
ment r was that the indictment disclosed an apparent and 
serious contradiction. It was suggested that the Crown in 
Parts C, D and E /1122. 
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Parts C, D and E of the Main Charge (Part A need not "be 
referred to for purposes of this argument) indicted the 
accused on the basis of concert and common purpose, (as 
an alternative to the liability based on conspiracy), 
that the concept of concert and common purpose implied an 
agreement (express or implied) and that, in the further 
particulars, the Crown expressly disavowed any agreement 
although it still relied on a conspiracy. 

% do not think that the answers given 
by the Crown give rise to any real embarrassment. What 
presently appears to us as a possible cause of embarrass-
ment is the introduction by the Crown of the allegation 
'concert and common purpose' as an alternative to the alle-
ged conspiracy. The further particulars clearly show that 
the Crown intends to prove both the conspiracy and the 
common ijurpose by inference from the same facts. 'for the»e 
rcQQOnO' wo hp.vr.'1 ordered the Ciuwii" to supply paulay«^=fro -

informing tliem what tlie Grry?7K̂ 5ryggpa--th»-aiff«--
—i LiiiJ'g" bo and-"in what manner aueh —bfre 
• liability fff cac.li acmwu-u. 

As far as the expression 'acting in 
concert and with common purpose' is concerned, and how-
ever much one may criticise the use of the word|fmandate in 
connection therewith, the lav/ is clear that persons may 
be held liable for the acts of each other if they act in 
pursuance of the same purpose and have agreed, or are deemed 
to have agreed, to share that jjurpose. Although persons 
may pursue the same purpose, it is not a common purpose 
until there has been. /1123. 
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until there has been an agreement. In R. vs Kahn, 
1955(3), at p. 134 CENTLIVR.3S C.J. said: 

"The words 'common purpose' are 
wellknown in the criminal law and 
connote that there is a purpose 
shared by two or more persons 
who act in concert to do something. 
There may be an express agreement 
between such persons to achieve 
some object or there may be an A3ne.emg.wfc' 
implied to the same end." 

Prom a perusal of the questions asked 
by the defence and the answers given, it is apparent that 
the Crovvn did not disavow an agreement as such. One of 
the questions referred to above reads: 

"With reference to the allegation 
that the accused were 'acting with 
common purpose', is it intended 
to allege that in committing the 
alleged overt acts, each of the 
accused was acting in pursuance 
of an agreement (express or implied) 
with each of the other accused?" 

The answer was: 

"The Crown does not intend to allege 
that in committing the said overt 
acts each of the accused was acting 
in ijursuance /1124. 
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in pursuance of an agreement 
(express or implied) with each 
of the other accused." it 

This answer, read with the answer given in paragraph 12(d) 
(i)(supra), does not purport to deny an agreement as such. 
It intended to state that each accused was acting in concert 
and with common purpose with of the other accused as 
had up to the date specified in Schedule C in respect of 
each accused formed the said common purpose. 

that the conspiracy alleged jin Fart 2> of the Main Charge 
is an implied agreement and that the alleged 'concert and 
common purpose' in Parts C, D and E of the Main Charge 
is also an implied agreement, both being sought to be in-
ferred from the same facts, the Crown was ordered to inform 
the accused what it avers the difference to be between the 
conspiracy ana the concert and common purpose and in what 
manner such difference affects the liability of each 
accused. 

main charge was that it lacked such particularity in regard 
to the existence of the conspiracy and the adherence of 
each accused to the conspiracy, that it was not only em-
barrassing but disclosed no offence. It was argued that 
no fact wan alleged which showed that the accused had con-
tracted with one another directly or indirectly and that, 
if anything, the particulars alleged that the accused and 
other persons /1125. 

As " " rticulars suggested 

The next ground of attack against the 
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other persons were instruments of the organizations where-
as the indictment suggested the reverse, 

We do not think that the indictment 
and the further particulars fail to inform the accused of 
the case which the Crown seeks to prove. In its answers to 
the Request for Further Particulars the Crown indicated that 
it intended to prove the existence of the conspiracy from 
all the facts set out in the record of the Preparatory Exa-
mination including the documents which were handed in at 
the Preparatory Examination. This bald reference to the 
record of the Preparatory Examination was the object of an 
attack with which we shall deal presently. 

In addition the Crown gave the accused 
a summary of the facts which it would seek to prove. As we 
read this summary of facts, the Crown informed,,the accused 
that he or she was, over a stated period, actively associa-
ted as an office-bearer or otherwise with certain named or-
ganizations, that he or she attended meetings at which 
speeches were held or resolutions taken, that the organi-
zations sought to co-ordinate their activities, that part 
of the policies of the organizations was to achieve what is 
set out in Part B(i) of the main charge by the means set out 
in Part B(iv) thereof, that many of the accused and some 
of the organizations possessed documents 011 which the Crown 
would rely and that the accused and the co-consi)irators 
had full knowledge and supported the polici.es and activities 
of the organizations. In Schedules C and D the Crown gave 
each accused a reference to the relevant speeches and docu-
ments affecting him or her. 

On these facts /1126. 
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On those facts, if proved, the accused 
might be found to have acted in pursuance of the same pur-
pose and be deemed to have agreed to share that purpose. 

We have r-ferred to the fact that the 
defence objected to the general reference by the Crown in 
its summary of facts to the record of the Preparatory Exa-
mination. In the course of the argument the Crown asked 
for the amendment of tho further particulars by deleting 
sub-paragraphs 2(d)(i) and 2(d)(ii) and substituting there-
fore the following new paragraph 2(d)(i)s-

"The Crown intends to prove the 
existence of the conspiracy and 
the paricipation therein of the 
accuscd and co-conspirators by 
way of inference from the facts 
set out in the summary of facts 
in sub-paragraphs (l) to (15) 
hereunder, which said facts are 
more fully set out in the Prepa-
ratory Examination rocord, and 
in the statements of certain 
BOCILJNSKI, copies whereof have 
been served on the accused." 

In our opinion the criticism by the 
defence of the Crown's wide reference to the record of the 
Preparatory Examination was justified. 

In view of the lcirge number of accused 
and the size /1127» 
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and the size of the record (41 volumes of about 200 pages 
each) thi3 reference, not being limited in any way to the 
summary of facts, was wholly inadequate. 

The proposed amendment sought to 
narrow the scope of the reference and the application to 
amend the particulars in this respect was granted. 

Although the Crown gave the accused a 
summary of facts, it stated in the summary (paragraph 14) 
that it would also rely *on the facts set out in Schedule 11 
and on the speeches made and resolutions adopted at each 
of the said meetings, iJarticulars of which are set out in 
the preparatory record.' Schedule 11 is a typed document 
of thirty-seven pages. It has five columns on each page. 
Column one contains dates. In the other columns, opposite 
each date, are the following: the place of the meeting; 
the organization sponsoring or convening the meeting; the 
number of accused who attended and/or spoke at the meeting 
and in column five the number allotted at the preparatory 
examination of each co-conspirator who was an accused in 
the Court below and who attended and/or spoke at the meet-
ing. The number rawutetr of meetings which appear in 
Schedule 11 is more than fivc/iundrcd and forty. 

In the result each accusod is expected 
in order reasonably to understand what the charge against 
him or her is (in respect of himself and his 90 co-accused) 
to study the evidence given at the preparatory examination 
concerning the speeches and resolutions at fivvjhundred and 
forty meetings. 

In addition /1128. 
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In addition the Crown, in the Summary 
of Pacts, alleged that the accused and co-conspirators 
mentioned in Schedule 1 were in possession of the documents 
set out in Schedule 1 and that a number of organizations 
and certain delegates to the Congress of People at KLiptown 
were in possession of documents, all of which were handed 
in at the Preparatory examination. The number of documents 
handed in is about nine thousand. 

In the result, in addition to the Sum-
mary of Pacts, each accused is referred to hundreds of 
speeches and thousands of documents to find out what the 
case against him is and against many of his co-accused for 
whose acts he is sought to be held liable. A reference to 
the speeches ard documents disclose that many speeches and 
portions of speeches might bo considered to be innoc^ruous. 
These speeches and documents are relied upon by the Crown 
to establish a conspiracy and the adherence to the conspi-
racy by each accused. 

It seems to us that the accused will 
not be in a position to prepare their case unless the 
Crown particularizes the speeches and documents upon which 
it relies. It is a well-known principle in our law that an 
accused person is entitled to such particulars as he proper-
ly requires for the purpose of preparing his case before he 
is called upon to plead ana enter upon his defence, and ho 
is entitled to such particulars even if it entails a dis-
closure of Crown evidence. The judgment of MALAN J. in 
R. vs Heyne, 1958(1) 5.A.L.H.t 607, to which we referrG<i 
is not in /1129. 
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is not in conflict with this principle. The judgment of 
MALAN J. must be looked at in the light of the nature of 
the charge and the particulars supplied in that case. 
need only draw attention to what the learned Judge said 
at page 610 of the reijort to indicate what the position 
in that case was. He says:-

"The attack which has been made on 
the want of particularity in the 
present case, constitutes a criti-
cism rather of the practice of 
charging a person with a course 
of conduct over a long period 
than of any actual inadequacy in 
the particulars supplied. Not only 
have such particulars as may be 
within the knowledge of the jjrose-
cution been supplied to the accused 
in the present case, but in addi-
tion tlicy have received the assur-
ance that it is not pruposed to 
travel beyond the four corners of 
the rccord of the preparatory 
examination, " 

Although the Crown aoes not, in the 
case before us, intend tc travel beyond the record of the 
preparatory examination (save in so far as the defence has 
been notified), the position hero is quite different. 
Here, for instance, the Crcwn has information which it re-
fuses to give /1130„ 
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fuses to give. Hero, as far as the reference to speeches, 
resolutions and documents is concerned, the position is 
analogous to that in which the Crown refers an accused to 
a voluminous preparatory examination record to discover 
what the case against him is, cf. H. vs The City Silk 
Emporium (Pty.) Ltd., 1950(1) 5.A.L.H. at p. 825. 

We h-ve come to the conclusion that in 
order fairly to inform each accused what the case against him 
is, the Crown should be ordered to indicate from which spcech, 
document or resolution (or portions, if the Crown relies on 
portions only) referred to in Schedule 1 and Schedule 11 
and in paragraphs eleven, twelve (c) and fifteen of the 
Summary of Pacts the existence of the conspiracy and the ad-
herence to the conspiracy of each accused is sought to be 
inferred. 

The same difficulty arises as far as 
the speeches and documents are concerned which arc mentioned 
in Schedules C and D. In Parts C and D of the main charge 
the Crown alleges that these speeches and documents incited 
or were calculated to incite the people attending the 
meetings and the readers of the documents to commit some 
twenty different classes of acts. Many of these classes of 
acts are prefaced by the conjunction 'and/or'. Some of 
the speeches and documents refer specifically to a particu-
lar class of act, and some might bo said to refer to more 
than one class of act. Some do not refer tc any class of 
act. Unless the Crown tells the accused what class of act 
ik ascribes to each of the speeches and documents, it is 
difficult to see how the accused are in a position to know 
what case..../1131. 
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what case they have to meet on this part of the charge. 

The Crown is in a position to supply 
this information to the accused and consequently it was 
ordered to reply to the following paragraphs of the Request 

15(a) , 
for Further Particulars: Paragraphs: 13(a), 14,/16(a), (b), 
(c), 17, 18(a), 21(a), 22, 23(a), 24(a), (b), (c), 25 and 
26(a). 

Ac far as the general framework of the 
indictment is concerned, the defence drew attention to the 
fact that the accused were charged not only in their indi-
vidual capacities, but also as members of organizations 
and corporate bodies. It was submit Iff.d that one does not 
commit 'high treason nomine officio' and that the allegation 
that the accused committed high treason in their capacities 
as members of organizations, was embarrassing. 

We do not think that this allegation 
gives rise to any embarrassment. Although the Crown refers 
to a number of organizations, their policies, reciprocal^ 
support and their alliance, a feature which has been referred 
to in argument as the 'organizational conspiracy', the in-
dictment and the further particulars indicate that each 
accused is sought to be held liable by reason of his own 
overt acts committed personally and in support, and with 
full knowledge of the £)clicie3 and activities of the organi-
zations. 

The defence also complained about the 
extravagant use /1132. 
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extravagant use of "the conjunction •and/or'. It was 
suggested that if all the •and/or's' are added together, 
the number of combinations possible under paragraphs 1, 2, 
and 4 of Part B of the main charge is 498,015. While not 
wishing to condone this type of conjunction, ^f think it 
is necessary to state thtit the total number of combinations 
locks more menacing than it really is. For instance, in 
paragraph 1 of Part B it is alleged that the conspiracy 
had six aims. Those six aims are joined by the conjunction 
•and/or'. Each aim is, however, closely related to the 
other. They are: 

"(a) to overthrow thejftate, and/or 

(b) to make active preparation for a 
violent revolution against the ̂ tate 
and/or 

(c) to uisturb, impair, or endager the 
existence of the ̂ ftate; and/or 

(d) hinder, hamper or coeree the state, 
and/or 

(e) oppose and resist the authority of 
the state and in particular the po-
wer of the ,goate to make and enforce 
laws, and/or 

(f)establishing a communist state or 
some other state in the place of 
the existing fitate. " 

Similarly, in paragraph 2 of Part B 
it is alleged /H33. 
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it is alleged that it was part of the conspiracy that the 
aims were to be attained 'by the accused in their indivi-
dual capacities and/or as leaders and/or as members and/or 
supporters and/or adherents of the said associations'. 
Obviously it was unnecessary for the Crown to have put in 
all these alternatives. They are, however, of such a 
similar nature in each case that an actual assessment of the 
number of combinations may be of interest to an actuary, 
but does not necessarily prove embarrassment to the accused. 

This also becomes apparent when it is 
considered that the Crown in Schedvle 1 has set out not only 
of which orga nizations each accused was allegedly a member, 
but also any officc which each accused occupied in the orga-
nizations, e.g. secretary, treasurer, president etc., and 
the period of such office. 

The use of the particle 'and/or' in 
Part C and Part D of the main charge, however, iisrtT increas 
the need for the further particulars ordered in respect of 
these parts. It is obvious that by joining the classes of 
acts set out in Part C and Part D by this conjunction, it 
became almost impossible for the accused to ascertain in 
respect of which speech the Crown would rely to establish 
a particular class of act. 

We now turn to consider paragraphs 
1(a)(ii) and 2 of the Notice of Exception and the Applica-
tion to Quash. These paragraphs claim that the facts averred 
by the Crown do not support the allegation that all the 
accused conspircd with each other and other persons referred 
to during /H34-. 
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to during the periods set out in the indictment, and that, 
in any event, for reasons set out in paragraph 2 of the 
Notice prejudice and embarrassment was occasioned to the 
accused in the condiict of their defence. In support hereof 
Mr. Maisles presented the following argument:-

The answer supplied "by the Crown in 
paragraph 2(c)(i) at page two of the further particulars, 
namely, -"The Crown alleges that throughout the period set 
forth in the indictment, there was a conspiracy which embraced 
the achievement of the aims, purposes and objects set forth 
in sub-paragraphs (a) to (f) of paragraph one of Part B" 
(which, for the sake of brevity, we shall refer to as 'aims 
to overthrow the^State'), makes it clear that the Crown is 
relying on a single conspiracy, the terms of which remained 
constant and static throughout the whole period, and that 
the only variable element was confined to various persons 
joining the conspiracy at various times, which he said was 
to be inferred from paragraph 2(c)(ii) of the Crown's 
Further Particulars. But, so continued the argument, 
the concept of a single conspiracy, least of all one which 
remained constant •" in its terms for the period men-
tioned, was not supportable on the further information 
which the Crown furnished, and from which a conclusion 
that there must have been more than one conspiracy is to be 
drawn. By way of example Counsel referred to the allegation 
in paragraph 4(1) of Part B of the indictment to the effect 
that it was 'part of the conspiracy' that the aims, pur-
poses and objects should be achieved by organizing the hol-
ding of a Congress of People to adopt the Freedom Charter. 
That congress /1135. 
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That Congress in fact took place on the 25th and 26th of 
June, 1955. The accused, however, were not only charged 
with conspiring with each other, but also with persons 
mentioned in Sch edulo B to the indictment, a number of 

the conspiracy until well aftor the 25th or 26th of June, 
1955 - which in the result meant, so Counsel urged, 
that the accusod could not so have conspired with these per1 

sons, or alternatively, that a further conspiracy with 
these people was now introduced by the Crown. As a further 
example/' the indictment, so it was said, alleged that 
the accused conspired to participate in campaigns against 
the enforcement of laws which could not then have been in 
existence and in respect of which the accused must have 
had 'considerable foresight' to have been able to anti-
cipate the passing of such laws. In this connection 
counsel pointed to paragraph 4(iv) of Part B of the indict-
ment which claimed that it was part of the conspiracy that 
the aims should be achieved by organizing campaigns against 
existing laws, and the administration and enforcement of 
such laws, inter alia, Acts No. 19 of 1954, 47 of 1953, 
29 of 1955, 28 and 48 of 1956. The 'bold allegation' 
by the Crown that from 1952 there was a conspiracy afoot 
to resist these laws, counsel said, could not be sup-
ported unless there were various conspiracies at various 
times and with different terms. So too, counsel said, 
the indictment alleged 'as part of the conspiracy' the 
achievement of its aims through the instrumentality of 
associations or bodies which were non-existent in 1952. 

according to the Further Particulars, were not in 

In the /H36. 
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In the final result, it was said, if 
one conspiracy is claimed by the Crown, an apparent contra-
diction exists on the face of the charge and results in em-
barrassment to the defence; if, on the other hand, these 
were separate conspiracies varying from time to time in 
their terms and membership, these should, on the authority 
of the case of Rex vs West, Ei948Jk.3. 709. be charged 
separately as separate evert acts and, said counsel, pos-

it 
sibly at separate trials.; and in any event, so/was argued, 
a conspiracy to contravene future laws or laws not yet in 
existence could not, on the authority of West's case (supra) 
bo the subject matter of an indictable conspiracy, since 
such a conspiracy would at the most amount to but an ex-
pression of an intention to commit in future, should the 
occasion arise, any acts which might by then have become 
unlawful. 

Mr. Trengove, for the Crown, not only 
agreed with the interpretation placed by Mr. Maisjejs on 
paragraph 2(c)(i) of the Further Particulars, but indeed 
emphasised the fact that the Crown alleged and sought to 
rely on a single conspiracy, the aims of which, -namely to 
'overthrow the iitate', - remained constant throughout 
the period in question. As far as paragraphs 2, 3 an 4 
of Part B of the indictment are concerned, he said that, 
although they open with the words 'it was part of the said 
conspiracy', they do nothing more than to proclaim or make 
known the means whereby the fixed and constant aims of the 
conspiracy, namely to 'overthrow the^tate', were to be 
achieved. Indeed, every one of these paragraphs, so he 
argued, stated as much /1137. 
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argued, stated as much in express terns and clear language. 
The fact that new members joined the conspiracy after it 
came into being, did not change the consjjiracy or make it 
a new one; nor did any different result follow because, 
with the passage of time, members found it more conve-
nient to change these means, e.g. by campaigning against 
various laws as and when they came into being; the contra-
vention of laws, he said, was not the aim or object of the 
conspiracy but merely the means to bo used to achieve the 
object of the conspiracy averred by the Crown; these con-
siderations applied with equal force, he said, tc the other 
examples held out by Iv'r. Hais^ofe, namely that the indictment 
sought to allege the achievement of the objects of the con-
spiracy through, as at 1952, non-existent bodies; if the 
members thought the time ripe or appropriate to employ such 
bodies as and when, or after, they came into existence, 
as the means for the achievement of their aims to overthrow 
the £tate no new conspiracy came into being; the original 
conspiracy still remained unchanged and unaltered. 

In support of this contention Mr. Tren-
fiove referred to a number of authorities, some of which 
should perhaps be motioned. In Hardy's Case, New State Trials^ 
Vol. 1 p. 626, the jury was instructed as follows:-

"It is now proper for me to add 
what, however, is probably known 
to you all, thut in treason there 
are no accessories; /111 who be-
came partakers of the traitorous 
project, whether.../ll38. 
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project, whether at tin early 
or a late stage of it, whether 
us leaders or followers, v/hether 
they engage for the whole plot or 
only to execute a particular part 
of it, are guilty of v trea-

which 
son, provided that the part/they 
do undertake, relates strictly 
and properly to the forwarding 
and accomplishing the grand 
object in view by the rest of the 
conspirators." 

Roscoe on Dvidcnce at page 489 was next referred to for the 
following passage: 

"Wh®2aethe :.ct itself, which is the 
object of the conspiracy is illegal, 
it is not necessary to state or 
prove the means agreed on or pur-
sued to effect it." 

Again in Bast, Pleas of the Crown, Vol. 1 at page 38, the 
following is stated:-

"But suppose a conspiracy to levy 
war and a plan of operation settled, 
and those to whom the execution of 
them is couuittcd afterwards see 
occasion to vary in certain parti-
culars froiu the original rjlan, 
which is accordingly done unknown 
to some of /1139. 
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to some of the conspirators: yjt 
I conccive that if the new measures 
were conducive to the same end, 
and that in substance the original 
conspiracy were pursued, they all 
remain responsible for each others 
acts, " 

These passages support the contention that as long aa the 
conspiracy remains constant in regard to its aims, and as 
long as the aims are unlawful, the particular or varying 
mcans adopted by any one of the conspirators are attribu-
table to the others, provided that they were employed for 
the purposes of achieving the so-called 'grand object'; 
also, that the means whereby this object is to be achieved 
are of no real moment. Indeed, Roscoe(supra) points out 
that they need not be alleged or ijroved. 

If therefore paragraphs 2, 3 and 4 of 
Part B are to be read in the sense that they merely make 
known 'the means' and no more, there is in our view of 
the matter no escape from the conclusion that the contention 
advanced by Elr, Kais|.̂ n stands to be dismissed. 

I 
The matter is, however, not altogether 

free of difficulty. The wording in Part B of the indictment 
to the effect that 'during the period mentioned the accused 
conspired with each other' and with the persons mentioned 
in Schedule B, might give rise to an impression that there 
was constant and continuous conspiring going on amongst all 
the persons /114C. 
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th c persons mentioned. But, as Mr. Trengovo pointed out, 
even if some joined the conspiracy at a later date than 
others during the period mentioned, it would not gramma-
tically be incorrect to state that 'during the period' they 
conspired with each other, and that, whatever doubt there 
might have be^n on the true meaning of the wording of the 
indictment, the Further Particulars set the position at 
rest by showing that the conspiracy with its constant 
aims was entered into by the accused, and other persons 
mentioned, at varying specified dates. 

The next difficulty is occasioned by 
the use cf the opening phrase - occurring in each of para-
graphs 2, 3 and 4 of Part B - viz:- 'it was part of the 
said conspiracy that the aims were to be achieved' in the 

the 
manner stated. It leaves unanswered/question: when did 
it become part of the said conspiracy, as from the incep-
tion of the conspiratorial period or at a subsequent date? 
If the phrase is to be construed as meaning from the incep-
tion of the period, the anomalous and absurd results out-
lined by Mr. MaisXcfc remain, for in such event the Crown 
wpuld have to justify, as part of that conspiracy, a term 
under which the aims were to bo achieved through the instru-
mentality of as yet unknown and non-existent bodies, and 
which was agreed to by persons who ex facie the Further 
Particulars only joined after 1955. 

Any suggestion that the phrase should 
be thus construed must of necessity ignore a number of con-
siderations, which support and lead us to a conclusion that 
the means to be adopted for the achievement of the object 
of the alleged /1141. 
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of the alleged conspiracy, varied as time went on. The 
period which this indictment covers, commencing as at 
October, 1952, is four years, during the course of which 
various people are said to have entered the alleged conspi-
racy at different dates. Whilst the Crown has stated that 
the objects of the conspiracy remained static throughout 
that period, it makes no such claim with regard te the 
means to be employed for the achievement of those objects. 
Nor was the Crown specifically asked what the 'agreed* 
means were as at the date of entering of each accused to 
the conspiracy. In the result therefore, it seems to us 
that where the Crown alleges for example in Part B (iv) of 
the indictment that the aims of the conspiracy were to be 
achieved by organizing a campaign against 'existing' laws, 
and in this context refers to laws placed on the statute book 
in 1954 and even as late as 1956, it is implicit in the alle-

particular 
gation that the campaign was launched when the/law* came into 
existence and not before. The same may be said with reference 
to Part B (iii) of the indictment in so far as it alleges 
that the aims were to be achieved through the instrumentality 
of associations which only came into existence after October, 
1952, If we arc correct in our conclusion, the phrase 
cannot be construed to mean that these means were agreed upon 
in 1952, but*that when the particular law mentioned first mentioned 
came into existence, or, when the association/saw the light 
of day, it was decided to campaign against that law or to 
make use of that association. 

In any event, this much is clear: the 
Crown has averred a conspiracy, the aims of which remained 
3tatic for the whole of the period; paragraphs 2, 3 and 4 
of Part B, in /1142. 
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of Part B, in express terms, make known and proclaim 
the means whereby the aims of that conspiracy were to be 
achieved. Even if the terms vary from time to time or 
are made to vary in consequence of a decision amongst some 
or all of the conspirators, the concept of a single conspi-
racy with its static aims is left untouched, and no fresh 
or additional conspiracy is thereby created. For this rea-
son Mr. luaisjEe/b' contention that a single conspiracy set 
up by the Crown is not supportable by the further facts, 
is to be dismissed. 

With reference to West's case (supra) 
the mere fact (a]5art from other considerations mentioned 
by Mr. Trengove) that the aims of the conspiracy in the 
instant case were 'to overthrow the state' and the oppo-
sition to as yet non-existent laws was not the aim, but 
the moan3 for the achievement of the aims, renders the 
case distinguishable. 

In the result we have accordingly come 
to the conslusion that the attack, based on these para-
graphs of the Notice failed and we now pass on Jo consider 
the submissions and contentions advanced by Mr. Mais/^b 
in support of paragraph 8 of the Notice, which is presented 
in the following terms:-

"8. The Main Charge, read with the 
Further Particulars, does not com-
ply with the provisions of section 
315 of Act 56 of 1955 and is cal-
culated to prejudice or embarrass 
the accused /1143* 
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the accused in the conduct of 
their defence, in that it does 
not set forth the offencc with 
which the accused are charged in 
such nanner and with such particu-
lars as are reasonably sufficient 
to inform the accused of the nature 
of the charge, and more particu-
larly in that the Crown has failed 
to furnish a proper and sufficient 
reply to the Request for Further 
Particulars which was made on be-
half of the accused." 

The attack, based on the aforegoing, concerned Purts B, 
In 

C und D of the indictment./ Part B(4) the Crown sets out 
in sub-paragraphs (i - viii) means whereby the objects of 
the conspiracy were to be achieved. Parts C and D alleged 
that the accused, in their endeavor to achieve these ob-
jects, made speeches and wrote or producod documents; the 
Crown grouped or classified those speeches and documents 
in sub-paragraphs corresponding substantially in language 
and in terms, with the contents of sub-paragraphs (i -viii) 
of Paragraph B(4) of the indictment. In this manner, 
phrases such as 'extra-Parliamentary', 'unconstitutional' 
and many others, on the meaning of which the Crown refused 
to supply particulars, become common to Parts B, C and B 
of the indictment, with the result that the attack made 
by Kr. Mais\els, b .sed on the refusal of tae Crown to supply 
these particulars covered the s;-me ground. 0 , . ./1144. 
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-tlwo<5> fT,io.n]. , covered the eoie ^ound in rcopcot of 
all three parte of the inuictnent, We now turn to con-
sider this attack. 

It was argued that the accused were 
entitled to, a clear statement of the terns of the agree-
ment implicit in Part B(4) and of their acts in Schedule 
C and D, because if one co-consx^irator went beyond the 
terns of the agreement, the others would not be liable. 
So, for example,/Fii was said that under the heading •extra-
parliamentary methods' a co-conspirator conceived it his 
duty te murder an official of the Native Re-Settlement Board, 
it oould hardly be said that he would be acting within the 
terms of the conspiracy. For these reasons, so the defence 
continued, it desired clarification of the terns of the 
agreement and the acts which the accused are said to have 
performed, for which purpose it sought the following in-
formation* 

Who was to t̂ .ke steps to establish a 
communist state; what and when were the step3 to be taken; 

II H 

what is the distinction between a 'Peoples' Democracy' 
and a "Peoples' Republic" -(terms which counsel said were 
not to be found in any dictionary); - what was meant by the 
term 'semi-military'; what was meant by the expression 
'extra-parliamentary', 'unconstitutional and illegal 
methods'; what was meant by 'campaigns'; in what manner 
and by what means were feelings of discontent and unres, 

respectively 
or hostility/to be promoted; what was meant by 'mass-action* 
and so forth. We do not think we need mention all the 
further questions /1145, 
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