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It 15 a matter of vital isportance mt'm and every |
hall that has: sent ita lista of digite to the night elud
without having paid its sube and levies sust do so aa early
as poe ible,

The night elub is wieh- faced with the most and Aiffiguls posi
position in ascecring matters that are arising from tibe

0o time

We are thercfore unable to attend and straightea up sertain
urgent matters that are antireley arrnt.ll.n. the halls i
particulawr,

It 3¢ our urgent wish therefore that you will make your
utmont andeavoure to keep ip to your promiscs, sarshalling
your halle and lastly to aduere to the instructions as
mentioned above,

In view of the task that lie ahe:ud of us, I wiah 1o remind
you once more that no adsministra.ion at toe Night alub ean
continue without digits mml ecsentiul requirements such as
monies eta,

Halls must realise that it is their responsibility to keep
t.e might olub moving, Remember that the varicus Cinema
Proprietors will alwaye be respunsiblet to see that all the
necesaury instructions are Lelng ca:ried out without any

waste ol Lime,
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ST IX THE 'SUPRENE CCURT OF SOUTH AFRICA "
- (CRANCSVAAL FRCVIRCIAL DIVISION)

In the matter of ;

THE _STATE ¥s. JAIRUS WISOANE

AVFELLANT'S HEADS OF ASGUNERT.

<.

® .

The learned Magistrate erred in holding that
the furn! shing of false names was a general rule but
the furniching of false addresses was an exception

(page 173), in that i~

2agls
!
a) There is no evidence as to the code address
which was in use as at the 2lst January 1963,

the date on which ixhibit 'W' was posted;

b) The only direct oral evidence on the
’ addressing of lettore ";_o menbers of the banned
Pan Africanist Congress was given by Leborre
at pages 86 and 122. In terns of instructions
given to him on the 2nd larch 1965 false names
and addresses were to be used and these were

handed in to the head office at Haseruj

d) The evidence of Cynthia Lichaba (pages 35-34) ;
that only a false name and the corroect address '
was in use as at the 29th Harch 1965 is wvague
and contradictory and cannot be accepted;

- 4) In terns of Bxhibit 't'. page 1, paras %,

Lave

(49 woc! Vo gy < mesbera uere %o, usg) (4186 NARGS und a4UreiSS]
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e) It is therefore submitted that on the
probabilities the name g address on
Exhibits 'X', 'W' and 'A' are false and that
they were not addressed to or intended for the
sccused; alternatively, the State has failed

s Ly A

to prove the aystem used by the said unlawful
organisation.

——

II\
The learned Magistrate erum in holding
/w/ V= s» 4%~ that the sccused's evidenc ence was totally faulse and

.

®-

{4’.6:. /

untrue and that there was no possibility a® all that

it may be true (page 176), in that :-
~ P33

a) The accused's explanation as to how he cane
into possession of Exhibits 'U' and 'V' (pages
99/10C) was corroborated by lMrs. dcott (pages

'C’\j}r;,’,)'iﬁ m‘;_.tt;q_ﬁ \-;.‘ e \L r\ Q.-;-LQA.*J\-—\.

’ b) The accused demied that he was a member of the
Pen Africenist Congress (page 103) end further
denied that he understood the contents of
Exhibit 'W' (page 101). If he was & member
and imew and understood the contents of
Exhibit 'W' it is submitted that he would, on
the probabilities, have destroyed it, His
conduct in keeping it and his reasons for

keeping it wcﬁinmt uf_t:l; ;:::mt

gtate of mind, Yo ity e

¢) o) The accused's ovidence shat he opened the

letter to ascertain the nane of the sender is

not improbsble, — » = Roe Jew {n. HxwW
R e —Mﬁ-—-—"'ﬁ_wdxu
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d) The accused's conduct in opening the letter
although not customary everywhere is a
practice 1n the locations (page 114), — -(—=-b"y

m...: ; v«u.._a. AN At A e oAt VASAL,,
e \_q 2

@) The fact that thn accused said he saw leballo's
and Molefe's pictures on the fromt page of the
"Star” on the 25th llarch and after his arrest
(page 117) indicates his truthfulness as a

witness.
/

. £f) (\WThe accused's negligence in falling to return
Exhibit 'W' to the jost Office is not incon-
gistent with his imnocent possession of

Ay v % e e A
e ria aee EXRADIL ‘WY, - WL VIR, s .
l\t}Lm "-"""=>-c~* s L) \-—-.-;__.4.._.* ‘o Fea * Wt 5 b# \-—18.) (e =&
" - A he a...._\.l_t&ﬂ-l
B b “"‘ku e &) The sccused's statement to Detective Sergeant
A - e A

‘r——-f‘-'-m
Kienaber (page 8) 13 gonsistent with his
ocen = {7 T e 210 Aeiaat  Aegd Vo \eddvan -..r-—-
. R

W) Vemee era o It is therefore submitted that the sccused's

H"-"‘.\t\ e ﬁ N &
— w.g___\ w evidence ahould in all the circmmmes b.an been

e G Y F\Q\-"l- ale
..*'too

b o e ""4\‘:‘ \..

Tt e accepted.
Jk L‘... nu-qa-?._......c.,_ 1-1&@;.&‘.

=t |l
The learned Magistrate erred in holding that
""41‘ ve ol v A CC. ra B

ixhibit 'T* provad that ths<seewsed was an office-
bearer of m Pen Africanist Congress (M 1“

g2
that :=- £9
o (NS (. -3

a) Exhibit 'Y’ was aduitted as evidence as pIima
facie proof of its contents in terms of
seetion 12(%)(e) of Ast Ho.i4a of 1950 as
amended, but such prima faclie proof is

rebutted / ...
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,,_._,,..5....»% arrest of three

"""‘ ,‘Q “!—-—t “ﬁ
e Mo e detained at Marshall Square.S)There is no

]
I
] ““"‘f 4

II ‘SM‘L A o, ‘IQ-._\ . "ﬂc Abf.--.._.__..'

uwud;l.nthot e
..,-x..'\rk.x..-:. 'W “""‘""‘M*‘
Pumhlotkhibit 'Y'refers to the

persons, two of whom were

(1)

kept at the Port and the third K Joseph
Mano, &t Auckland Fark;

(11 )® Detective sergeant Fosthumus (pages 22/23)
stated that he errested Ianc and two others
M““-\'\H“JC
at Ndeni ;.oc;tin\and that Mano was kept

at Auckland Park whilst the other two were

-

evidence of the other two, if they are
¢
the same persons,

havi been detained at
the !‘ort. 'rhere is furthermore no evidence

mbers ot%

M'M”""

Weas PR e

Sy
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thatanyornnorthemuuu

Pan Africanist uonp'ou .
3\*\&&-4‘. )_,

(141) Tt is muutted “thet the evidence does not

prove that Hdahm was the Zola Assistant
Tenr'morthathamumberot
the Fan Africanist Congress, in that :

(a) Paragraph 2 refers to the arrest of
the Zola issistant Tean fanager on
the 22nd March 19633 |

O
(b) GSergeant Posthumus -rro-todafoh
Mdakane on the 23rd March 1963 at Zola

(pages 23/24). He stated that he

found ©...C. documents and a letter

av wm ,,( A spm e

from Tumlknﬁin his possession.

The nature of these docmnmba was never
e

disclosed to the court; — ek s

‘.:-i;mu

,.\ R e

.

D,

(e)

3

In terms ﬂfparagm,hzthe Jola
ll'*‘/
Asslstent / ...
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Asgistent Tea: !anager was arrested
on the 22nd March 1963 and the police
M SIS & Letter Soun Sengniyixe
addres.ed to him. Sergeant Fosthumus
" stated that he made no other political
trreatnonthe 22nd or 23rd Mereh 1963

ad 1| eat

(page 24) et there is #é evidesce that , .

arrested on a political charge by other
{3e7
nenbers of the poli.c. force on that dutui-?

R T AL T

(1) rxhibit 'Y’ dooa not prove that
the sccused was the Thladi Assistant
Mrmornuauhrot'm
Pen Africanist Congress in that She
accused was arrested on the 25rd
March 1963 at Thladi (Eosthumus,

liepaber end gccused), and not on
the 22nd as stated in paragraph 2;

(ii)  Posthusus made no other arrests
at Thladi during the period alleged
bdﬁ there is =3¢ cvidence that
other members of the police force

e be o S VCah svlge ¥ ch«..-\_._\ ey

Trne o o edu(U & 't"‘c*'-' -

t":“-—'-ul—-u R b R S

" —t ~wvi. Tarn .

d4g-not meke similer arrests at

14 ‘o e
Y et 0 ) tngt timey (T 31)
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o (414) There is no evidome that the

Thladi Assistant Tean lanager lived

\ in I'hladi and it uould appejm
el “fhe Jabulani Tean /znager was

,’ arrested in Zola. (fage 29); g e EAE

lu._&g 1939 4.l me)
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Iv,
a4 > 5 The two charges read with the further
ﬁ /' m‘q " particulars and 211 the evidence do not pm'that

au'c,ina..)w,a\ e etw,n
‘&bo *F_’J sgse - the accused wss elther a member of or that he carried
¥ /% .. _om any of the activities of the unlawful Fan Africenist

A ’—‘&' Congress.

v'

a) The sccused was charged with having contravened
Sections 3(1)(a)(1) and 3(1)(a)(iv) of Act No.44 of
1950, it being slleged that he -

/
L

(i) becanme or continued to be an office-bearer,
officer or member of the unlawful Fan
Africanist Congress;

(i1) took part in the asctivities of the unlawful
Pan Africanist Congress.

b) GSeetion 3(1)(a) envisages four separate types
. of offence.

¢) Inasmuch as the evidence necessary to prove
the first charge involved proof of the second charge
the charges were unlawfully split.

R, V. Johammes, 1925 T.7.0. 782;

R. V. Euswayo, 1960 (1) G.A. 380 (4.D.)s

R. v. Therom, 1960 (3) 8.4. 331 (1); @K
Gardimer & lLangdown, 6th ditiom, Vol. 1, p.297;
8 on of :

e

(=) ®2) | In the circumstences it ig submitted that the
accused should have been convicted on either of the
said charges but not on both.
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a) Inasmpuch as the two offences were committed
with the same intent they should have been treated
as one for purposes of sentence.

b) Inssmuch ss the learmed lsgistrate tock into
account that the acoused had no previous coavictions
and that he had been in custody for six months awaiting
trial (page 183) he should not have sentenced the accused
to the maximum period of imprisommeant provided by his
Jurisdiction.

¢) The lesruned Msgistrate erred in holding that
the accused could not be reformed and should have

suspended a portion of his sentence.

d) The learned lagistrate erred in sentencing
the sccused on the basis that he was answerable and
responsible for all the utterances, policies and
progranmes of the lan Africanist Congress.

JUHANNESBURG.
318t December 1963.
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l, Re: HMOQLSNI CASE:

The three people arreasted sre atill in gzasl., ®&ccordinz to the
latant inforaation received one of thea was scparated froa thea
on the very day 5f =2rreat end wna kept alone at Auc«lund Park
Police Stetion whilst the others were kept at the r'ort. This
chardeter who wi.s kept separately Joseph «and is quite a fishy
charncter, He joined the'teaa at the beginning of 1961, proaising
all end suadry that hoe would glve thea passports to Ltiopia for
further training. Nobody showed any interest, then he joined the p)
Liberal Party. I was approached about this later sction and I
advised the tean manager to iznore him for good. To ay surprise
on the day of arreasts he w23 agein with the team. It is quite
obvious that this is a questionable character and anything can
be expect from him the day the case coames up which is the 2lst .
of May - not April as reported in the pregs. I ceant underatand
why he was séparated from others. ,

2. The(Tladi Assistant Team llanager)was picted up on the &agg_
of March and the(Zola aessistant team manager jw:3 picked up on the
same day as well with documents on their possession. I do not!,

-know the dature of the documents but what I learnt is that the

Madi .ssistant ilaneger had letters f~om the Association and the
Zola assistant AManager wus picked up with letters feom the same (2
source though in addition mad in fact what led the skine to his
house w:s a letter they hed intercepted from a friFnd of his in

Tanganyika.

(The Munsieville Team lanager) has =2lao been picked up with )
documents - "New jige", The Vest Rand sub-rezionzl captiin has|
béen picked u;7 r a personal theft cnse,

. The Skins' h'jye stepped up their raids taroughout <nd people
wino were otherwi not known before have been raided. I have
céertain observations to meke with regard to this and I will recome
mend accordinzly! (a) When letters come tarouzh with the UBasuto-
land post mark the =ddresses ere checked 2t the post offices ¢
especinlly at the Townsinips and those houses then rseided. Infact
1 tera.!aka about seven to ten days before they arrive at their (4
déstinations which makes me suspect that they are intercepted

robably epened and copied (ms happened in the Ben Turok case).

. There nas geen gross negligence with amost of our p g¥s hetg.

| Instead of them leaving addresses of other people wabn thaey were

\at H. Q. they only lied pseudo=-names with their proper addresse

‘thug lcaving the ;0 such _dana ’ 5y talk ;

‘mbch. N8y &are o o1 onary in their beha-
Llor 1.€, secrecy or the lack of it., They can't d> as agents.

ai Please desist forthwith froa sending letters through Township
dresses until you have been supplied with Box Nuabers which are (s)
asbfer comparatively. Stop sending magazines, newspapers,, bulletins
etc., Those people leave them lying around and they are the zreatcat
danger. They are what "klethu Jirror" referred to as "Docunents

froa Ghana, ‘

The most significant fact 1s that ocur chaps are not revolu-
onary. Docunents are left lyiang around in their homes and in (&
their pociets, They underestimate the efficiency of skins, Then
when this raids heppen they stand on roof tops hollowing "informeriti
whereas there is gross negligeace and looseness 5f tongue anongst
theaselveon.

To ruad’..-----oaol/zo
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To remedy ali this I have advised them to maintain light
security measures and not enlist players as freely as we used %0,
Intelligence must work on each and every new applioq.;ﬁ:;fo
acceptance. They should no longer hold gatherings. éy should (™
meet players as shall groups or individuslly. But the Machinery
remeins the same and everything is still required of them gs;u

befarer

‘ - s 4 : i . '
There 18 a dirty, stinking, character besmirching campai
againast dY PERSON, The facts lending to it are these '
(1) We have withdrawn recognition of the Jabulani Team. It

wes formed by people from Zola who did not want to reapeot tht}r
locel leaders. Lkven most of the members in this team are from

Zola and were led by being told a pack of lies into loosing con=-
fidence or faith in their local manageaent, by people who do not (&)
want tp be led by others. Since there is a team in Zola properly
constituted and fully functioning they must affilliate to it.

These pesple tnough I have tried to show them the essence of

Unity maintain that I do all this through personal hatred. But

if I were to permit such a state of affairs I would be creating a

bad precedent i.e. as soon as a man does not 1ike the face of El
managers he would hop into the next Township and establish his

own team. These people in order to destroy me dubbed me an informer,
exploiting the sensitiveness of our players towards skins.

It is quite clear from reports I nave been getting of the

local intelligence that even the man I appointed as my captain
believes these things. On the 23rd of liarch I met my captein at
his place of employment at one p.m. when he "knocks off* I led
him to a "chesa Nyama" prearby where I discussed with him matters
- generally in our locality. As we were discusaing some people
walked in when I was just absent to let nim read the latest note
I had received that day the man jumped up snd dashed for his dear
life. He had been jumpy thioughout our discussions. It would a)
appear the S. B. blitz locally has shaken him. But I had never (
imagined his cowardice and stupidity would have led him into mcting'
in the manner in which he did., I immediately learnt thereafter
that he had left for H. Q. Yesterday I learnt that he had come
back. I arranged to meet him with no avail. I learnt from reports
I received from individuals that the character besmirching cam-
paign has gathered new momentum. Some of the yarns they spin are
very imaginative, They cen only be manufactured by warped and
stunted minds. The danger is like minds believe these stortes
or ordinary people would not like to take a chance with such
leadership. I tnink the damage done -on my character is serious
as such I can never serve or enjoy true confidence all round
tnough I am prepzsred to contribute as much as I can to the struggle
I think I can never serve freely, As a result till you advise me
I will only do those thing whicn I dcem es urgent and only when I
am approached. The work I hud done through sheer hardwork and
complete selflessness is being destroyed. I would not like new
areas to be affected by tais "skin mania" so I have to-day met
the Rest Rand and advised them to elect a full region. They are
from henceforth going to be independent. Thney are comparativel
doing far better than the central complex. They shouldn't at all
be drawn into this secthing cauldron of hatred and personal clushes
which seems to be our disecse, They will write to you as soon as
they have established their club monageanent which will be early
next week. I have appointed the White City team manager to busey §f 4/
himself with the East Rand witlh a view of granting it early inde-j -
pendence as sobn &g they are oa a proper footing.

. ‘\‘-'A_,at....fn | LV‘-""
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I will show this letter to the local Federal Head before .

posting it and then sit around and wait for your word. I would

not like to continue office unless you say so though I willhfg!L;
abundan the struggle at this stage. One has to view this thing

open mindedly such sccusations happen in all revolutions and °* ()
inocent blood is sometimes spilt. DBut should anybody use gangster
tactice against wme or snould I have reason to believe that my |

life 18 in any way in danger I will move first and crush sueh '
individuals, THE POSITION I3 JUST THAT SERIOUS. :

To finish up on this issue the{gelf-styled Jabulani ‘anageri(
got a visit from the skins one night Last week and escaped when )«e
they were about to arrest him. Onec story has been passiang around|j;=
is that they found letters in his position. The second story oA
is that they found a panga. The third atory is that the found a
stengun. It is quite obvious that a Jot of lies are being pasged
around by him to the extend that the truth becomes obscure, Hut
vhat I 4o know is that from the manne» in which these people i
raid you you cant escape end my guess is he night have been rgided
and some documents taken as the case wes with aost of us. Through
his cowardice decidesd to ldave nome in case they come back to
collect him,  Ruessing that he may not get sympathy from me started
telling these stories to others. Aad he is one of Whe leaders of
this campaign of character besmearing. Such charactéers are unpre=-
dictable please handle them vwith extreme caution when they come to
you, ond vlease dont meet anybody. If you dont know a person
sent him back to where he comes without fear nor favour. Its
quite obvious that S. B. has been tanere, us you will see from
enclosed cuttin 2

yo

Please rqp iamediately.

Yours

PaSo "‘ .

You will understand why I let asomeone write for me.

Hand writing
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The Accused appeared before me on two charges

of Contravening Section 11(¢) of the Suppression of

Communisim Act No, 44 of 1950 as amended,

He pleaded not guilty to both counts was

found guilty and was sentenced %o 3 years iuprisonment

on each count,

He has now appealed against both the coanvictions
and the sentences,

The Court found the following facts to have
been proved. '

1. The Pan Africanist Congress (hereinafter referred
to as the P.A.0.,) was declared by the Covernment to
be an unlawful organisation indefinitely as
from 8th April, 1960.

2, Thereafter the P.A.C, went underground and continued
with 1ts sotivities with its headguarters at MNaseru
in Basutoland.

3. The accused was a member of office bearer of the
PeAosC, during some undeterumined portion of the
period mentioned in the charge.

4., The accused carried out various activities of the
PeA C. in a capacity as an Assistant Branch Chairman
of the Tladi Branch of the P.A.C.

The reasons in finding these facts to have been

proved/...
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proved are fully set out in the judgment delivered by me
in Court see pages 163 to 176 of the typed record.

In reply to the points raised specifically in
the notice of appeal I comment as follows:
BARAS 1, 2 and 3

The reasons for rejecting the accused's
explanation and for the other findings are dealt with
in my judgment in Court referred to above.

EARA 4:

The defence allege that the two charges
preferred against the accused constitute a splitting
of charges. This argument was not raised at the trial
and has now been raised for the first tiue. "'°'Tf1\;.

In my opinion there has not been a splitting
of charges. The fact that a person may be a member
or an office bearer of the P,A,C. does not of necessity
mean that he is an active one or that as such he of |
necassity takes part in an activity or activities of the
PsA.Cy or carries on in the interest or indirect interest
of the P.A.C, an activity or activities in which it was

or could have been engaged during the said perioed. A
man can agree to become the Chairman of a branch and ye?d
not personally take an active part such as recruiting
new members collecting money and arms etc. ZEach of the
active office bearers had some of these duties specifical-

ly allocated to him,
Then too a Buropean who under the constitution

(Exhibit A) may not become a member of the P.A.C, and
gonseguently is also not eligible for appointuent as
a comnittee member may nevertheless take part in or
carry out the activities of the F.A.C. A recent
example is that of the Revd. Blaxall who pleaded
guilty to such a charge.
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The section in guestion quite clearly makes
provision for two separate and distinet offencec and
consequently they can be charged separately.

In PARAS 5 and 6 the sentence imposed is criticiged
The reassons for imposing this sentence were given by me
in Court and appear on pages 183 and 184 of the typed
copy of the record.

I am satisfied that any normal person who reads
and studies the aims, objects and the propaganda of the
PeAeCs 28 et out in the documents handed into Court as
Exhibits in this case will be unable to disagres with
my couments,

In many cases two counts are treated as one
for the purpose of sentence but in these particular
circumstances I, after carefully considering the points
raissd by Counsel in his plea for leniency and

after coneiderable thought, decided to imposze the
e - |

gentences whioh I did. — B SC_TRQiT“' ?‘
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CASE NO. RC L 295/63

IN THE REGIONAL COURT FOR THE DISTRICT OF SOUTH TRANSVAAL

HELD AT JUHANNESBURG.

In the matter between:

THE STATE

- and -

JARIUS NTSOANE,

NOTICE OF APPEAL.

BE FLEASED TO TAKE NOTICE that the abovenamed accused

hereby notes an appeal to the Transvasl Provincial

Division of the Supreme Court of South Africa

against the conviction and sentence imposed upon him

o

in the Regional Court, Johannesburg, on thel2éth
MAay Qe

August, 1563.) The grounds of apped are as follows:-

1.

2.

3.

THAT the learned magistrate erred in rejecting

the accused's explangtion as to how he came into

possession of Exhibit 'W'.

THAT the learned magistrate erred in holding that

the finding of Exhibit 'W' in the accused's

possession proved that the accused was an

office-begrer, officer or member of the Fan

Africanist Congress as alleged in Count “1.

THAT the lemrned magistrate erred in holding

that the finding of Exhibit 'W' in the accused's

possession proved that the accused carried on

in the direet or indirect interest of the Pan

Africanist Congress an activity in which it

was engaged as alleged in Count 2.

THAT the learned magistrate erred in holding

thé accused was guilty of both the offences
with/. ..
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5.

with which he was charged in as much as the
charging of the accused on two counts involved
a aplitting of the charge.

THAT the learned magistrate should in all the
circumstances of the case have treated the two
offences as one for the purpose of sentence,
and accordingly erred in passing separate
sentences on each count.

THAT taking account all the circumstances the
sentence passed on the accused was excessive and
creates a sense of shock, more particularly in
view of the fact that the accused had no
previous convictions and had been in custody

awaiting trial for a period of five months.

DATED AT JOHASNESBURG THIS 5th DAY OF SEPTEMBER, 1963.

RUTH HAYMAN
HAYMAN & ARONSDHN
Attorneys for the Accused.
205 NATIONAL MUTUAL BUILDING.
MARKET & RISSIK STREETS.
JOHANNESBURG.

TO THE CLERK OF THE COURT

JOHANNESEURG .
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Tl SUPREME CURT OoF SU AF A

(TRANSVAAL PROVINCIAL DIVISION)

In the matter of :

THE _STATE

va.
JAIRUS NTSOANE Appellant
A 'S OF ‘
I.

The learned Magistrate erred in holding that

the furnishing of false names was & general rule but

the furnishing of false addresses was an exception

(pages 173 snd 324/%), in that i~

a)

Theore is no evidence mas to the code address
which was in use as at the 2lst January 1963,
the date om which Exhibit '¥W' was posted;

The only direct oral evidence on the
addressing of letters to members of the banned
Pan Africanist Congress was given by LEDORRO

at pages 856 and 122. In terms of instructions

given to him on the 2nd March 1963 false names
and addresses were to be used and these were

handed in to the head office at Maseru;

In terms of Exhibit 'Z'., page 1 mf_ﬁ.a

mombers were to have used fulse names and

addreasses;

The evidence of CYNTHIA LICHABA (pages J3-B4)

that / ...



that only a false nanme and the correct address
was in use as at the 29th March 1963 is vague
and contradietery and cannot be accepted;

e) It is therefore submitted that on the
probabilities the name and address on Exhibite
X', 'W' and 'A' are false and that they were
not addressed to or intended for the accused;
slternatively, the State has failed to prove
what system was used by the said unlawful
organisation.

iI.
The learned Magistrate erred in holding that
Exhibit 'Y' referred to the accused and proved that he
was an office bearer of the Pan Africanist Congress

(pages 175-6 and 330), in that :-

a) Exhibit 'Y' (of whieh Exhibit 'Z' is & copy)
was adnitted as evidence as prims facie proof
of its contents in terms of Sectiom 12(4)(e)
of Act No.4h of 1950 as amended, but such
prima fmcie proof is rebutted in the following

b) (4) Paragraph 1 of Exhibit 'Y’ refers to the
arrest of three persons, two of whom were
kept at the Port and the third, Joseph
Mano, at Auckland Parkj

(11) Detective Sergeant POSTHUNMUS (pages 22/27)
stated that he arrested Mano and twoe others
at Mdeni Location on the 6th March, and

that Mano was kept at Auckland Park whilst

the / ...
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the other two were detained at Marshall
Square. There is no evidence of the other
two, if they are the same persons, having
been deteined at the Fort There is
furthermore no evidence that any or all of
them were members of the Pan Africanist

Congress;

It is submitted that the evidence does not
prove that MDAKANE was the Zola Assistant
Team Manager or that he was a member of

the Pan Africanist Congress, in that 3

(a) Paragraph 2 refers to the arrest of
the Zola Assistant Team Nanager on
the 22nd March 1963;

(b) Sergeant Posthumus arrested a JUHN
MDAKANE on the 237rd March 1963 at
Zola (pages 23/24). le stated that he
found P.A.C. documents and a letter
from Tanganyika or ome of those lands
in his possession - the nature of
these documents was never disclosed
to the court and it cannot be sald
that they were F.A.C. documents)

(¢) In terms of paragraph 2 of Exhibit b &
the Zola Assistant Team Manager was
arrested on the 22nd March 1963 and the
police lhind intercapted a letter from
Tanganyika addressed to him. Sergeant
Posthusus stated that he made no other
political arrests om the “2nd or 23rd

Mareh 1963 (page 24) and there is

evidence / ed




(a)

ol

evidence that at least three persons
other than Ndakane were arrested on

a political charge by other mewmbers

of the police force om that date

(page 07)3 + ‘tar decva =~ e Uy

o wCeA- PSSl
(1) Exhibit 'Y' does not prove that

the accused was the Thladi
Assistant Team Manager or a mewber
of the Pan Africanist Congross

in that the accused was arrested
en the 23rd March 1963 at Thladi
(festhumus, Niensber and sccused),

and not on the 22nd as stated in
paragraph 2§

(11) Posthumus made no other arrests
at Thladi during the period
alleged but there is evidence that
other memwbers of the police force
made similar arrests at that time

(2age 307)1

(2441) There is no evidence that the
Thladi Asesistant Team MNanager
lived in Thladi, and it would
appear from the further evidence
given by Posthumms that persons
who lived in one area were omn
occasion arrested in other areas,
e.g. the Jabulani Team lanager

was arrested in Zola (page 29),
whilst JACOB MPIANE who came from

Evaton was arrested at Nofolo

(page / ...
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(page 307), and PAUL MASHA who
came fyom Naledi and Zola was

arrested in Diepkloof (page 298).

(e) The further evidence given by Sergeant
Posthumus (pages 293-317) proves that
at least three other persons were
arrested on the night of the 22nd/23rd
March 1963 and it is submitted that
Exhibit 'Y’ could have referred to

. such persons.

(f) The learned Magistrate erred in

holding at page 329 that it was /.A.C.
policy that persons resident in one

area should only belong to the branch
in that area and accordingly erred in
adopting the process of elimination
he did. It is alternatively submitted
that even if membership was to be

ok localised, thers is no evidence that
leadership was subject to the same

gqualification.

(R.w. Blom, 1939 A.D. 188).

IIX.

The learned Magistrate erred in holding that
the accused's evidence was totally false and untrue

and that there was no possibility at all that it may

be true (pages176 and 330), in that i-

a) The accused's explanation as $o how bo game

into possession of Exhibits 'U' and 'V' (pages

99/200 / ...




b)

c)

r)

99/100) wes corroborated by Mrs. Scott (Pages
A20/322).

The accused denied that he was a member of the
Pan Africanist Congress (page 103) and further
denied that he understood the contents of
Exhibit 'W' (page 101). If he was & member and
knew and understood the contents of Exhibit 'W'
it is submitted that he would, om the probab-
1lities, have destroyed it. MNis conduect in
keeping it and his reasons for keeping it are
consistent with an innocent state of mind.

(1) The accused's evidence that he opensd the

letter to ascertain the name of the sender
is not improbable.

(d1) It is also clear from Exhibit 'V' that

there was no address on the back of it.

The accused's conduct in opening the letter,
although not customery everywhere, is & practice
in the locations (page 114).

The fact that the accused said he saw Leballe's
and Molefe's plctures on the front page of the
"Star” on the 25th Mareh and after his arrest
(page 117) indicates his truthfulness as &
witness.

(1) The accused's negligence in failing to

return Exhibit ‘W' to the Post Uffice 1s
net inconsistent with his innocent

possession of Exhibit ‘W',

(11) The accused intended ¢o take 1¢ bask but

forgot (pages 100:-101).
(821) / iwe
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(111) The letter wns not important nor was it
addressed to the accused, and this is the
probable renson for his neglecting it.

g) The accused's statement to Detective Sergeant
Nienaber (page 5) is consistent with his
innocence and his denmial that the letter was
intended for him.

h) There are no material conflicts in his evidence
and 1t has the ring of truth to it.

It is therefore submitted that the accused's
evidence should in all the circumstances have been

accepted.

Iv.
The two charges read with the further
particulars and all the evidence do mot prove that the
accused was either a member of or that he carried on

any of the activities of the unlew/Pan Africsnist

Congress.

v.
a) Maamsﬂmwﬂmmmm
Sections 3(1)(a)(1) and 3(1)(a)(iv) of Aet No.il of
1950, it being alleged that he -

(1) became or continued to be an office-bearer,
officer or member of the unlawful Pan

Africaniat Congressj

(44) took part in the sctivities of the unlewful

Pan Africanist Congress.

b) / «se



b) Section 3(1)(a) envisages four separate types
of offence.

¢) TInssmuch as the evidence necessary to prove
the first charge involved proof of the second charge,
the charges were unlawfully split

E. ¥. Johannes, 1925 T.P.D. 782,

B. v. Nuswayo, 1960 (1) S.A. 340 (4.D.)y

R. v, Theren, 1960 (3) 5.A. 331 (7);
Gardiner & lLansdown, 6th Editiom, Vol.l, p.297;
Seotion 182 of Act No.36 of 1955.

d) Inssmuch as there is no evidence of the
aceused having taken part in any activity of the
unlawful organisation, the learned Magistrate should
not in the circumstonces have found that the accused
was actively engaged in the work of the unlawful

organisation (pages 176 and 330), and erred in convict-
ing him on the second count.

e) In the eircumstances it is submitted that the
accused should have beem convicted on either of the
said charges but not om both.

VI.
Zentence:
a) Inasmsuch as the two offences were comuitted
with the same intent they should have been treated as

one for purposes of sentence.

b) Inasmuch ns the learned Magistrate took into
account that the asccused had no previous coenvietions

and that he had been im custody for six months awsiting

trial / ...
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trial (page 1817) he should not have sentenced the
accused to the maximmee period of imprisonment provided

by his Jurisdietion.

¢) The learmed Magistrate erred in holding that
the rsccused could not be reformed and should have

suspended a portion of his sentence.

d) The learned Magistrate erred in sentencing
the accused on the basis that he was answerable and
responsible for all the utterances, policies and

programmes of the lan Africanist Congress.

-
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SE PLEASED TC TAKZ NOITCR that ihe .W-

Aocuged heraby notés an Apyesl $o the Transvesl Provimefal
Diviatsn of the Supreme Court of Sowth Africs againet the

conviotion snd sentemce imposed upon Ris in the Reglenal

Court, J’m»ms.-, on the 15th ¥ay, 1964, The grounds
of nml are ss tollm:

1.

2.

> -

THAT the learned Magigirate erred iz rajecting
the iocused's explanaticn se to how he gune into
poaseasicn of Exhibit “¥“.

THAT the learmad Hagistrate erred in holding that
the linding of Exbibit %% 4in She Accused's
mﬁumwﬂ that the Aowused was an
offige-bearer, officer or mowber of tha Fan

Afrissnist Congress as alleged in Count l.

THAT the learned Tagistrate emved in holding

that the finding of Exnibif *9¢ in the Accwssl's -
méioa proved that the Aesused “rricd ‘on

in the direct or indirect inlzrest of the Pk
Africunisc ml o astivity in m.l 11

wss enguged as allegsd in Count 2,
' ' &5l ass
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4. THAT the lsarned Usiistrite erred ia holding
" the lecused m guilty of both the offesces '
with which he was churged in sa such as the .
oharging of thy Accused on two counts invelved
a splitting of the charge. -

S. THAT the leamed Nagigttate should in all the
oircumstances of the cawe have treated the two
offencen as one for the purpose of santenes;.
and nocopdingly srred in passing separate
gentenges on each count.

6. THAT taking scoount all the m- the
sentsnce passed on ih_o Accuaed was excessive
and oreates « sence of shook, were partieularly &
in view of the fuet that the kocused had no
previous convictions and had bsen in custody
 awaisting trial for a peried of five months.

DATED at JUUAMVESIVEG shis 15th day of BAY, 1964.

‘ ' 'm"‘f“}.:am
Attomeys for th'mﬂ
305 ftetienal Mutual Building,
41 nissik Street,
P.0, Box 1m.
JUHANE cSvORG,

m!ngmovmm,. - : i
SUSANN_STURG .
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