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ON 27th FEBRUARY 1964 AT 2.15.P.M,

THE STATE

versus

EBRAHIM _ISMAIL __ AND _ OTHERS

JUDGMENT

MILNE, J.P.:

We find accused No. 1 guilty in respect of
the main charge on counts, 1, 9, 12, 18, 25 and 27, to all of
which he has pleaded cuilty. There is no manser of doubt about
his guilt on all these counts, In respect of all theremaining

counts he is found not guilty,

In respect of No. 2 accused, the State
has abandoned all counts except counts 1, 12 and 25. We find
him guilty on each of these three counts in respect of the main
charge. We find him not guilty on all the remaining counts.
It was not disputed by the defence that the accomplice Perumal
was a satisfactory witness and, in our opinion, he was a
reliable witness, There are, apart from demeanour, many features
in his evidence which show him to be giving a trustworth
account of the matters to which he testified. We regard the
probabilities as very great that he would not falsely incrimi-
nate No. 2 accused and we believe his evidence that No. 2
accused took the part which Perumal says he did with respect
to the commission of the acts of sabotage referredto in counts
1, 12 and 25, We do this in the fullest recognition of the
special need for caution regarding accomplice evidence, about
which I shall indicate presently how I have directed the other

members of the Court and myself. with respect
to the counts on which we have found accused No. 2 guilty
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2 “there is no manner of dowbt that the uets of .sabotage were
committed. Aa regaris the rointing out with reference to
count 12, Liautanant Prins says that accused Iu. 2 pointed out
¥a jee's loor and th. asarby svaireczce. Although the place
with referince to file stadrs way not gquite the same as that
pointed eut b Perumal $o Lieutenunt Prins, we find 4urselves
persuaded, neyona 4ll mirnter of deubt, re-ird deins hald to the

et that it wne 4 accuse! who Yook Lisubtenunt Prins to the

gpot and “that le podnisf oas tha door itoelf zsa the stairease.

The xngwladce he Ywid of the door apd the stairease is net reason=

ably consicteont wit uny ot er view than that he had taken part

in %ka cepmdcaien of w4 Jenee, I may za' #kai the Court

-

regarde Lieutenant Tring as o rost relidble witnesa. Nor has

deen gont-muded ofvomvd=e oy i =fence. A rogards count

XY
(2

25, we udcept Iieutenunt Fring' ewvidence that accused Noo 2
- pointed out tie exact . po¥a en tiiw railvway linc near the Vie=
toria Street urid. =, 2 - o railway tracks, one ern the
up-line ani one o Hlw Jewn=1line, sad the cable Mich were |
blasted by the ucts of aa?ctage to whiek thig count refers.
We find thuat the pointing: cut 1m:de by adccused No;'e ga testi-
fied to Hy Lieutenunt Trirs, indicate a knowledse of the rela-

tive uspots which i3 reunousuly consistent enly with his having

taken part in e eosed sion uf the vifence.. As regards

-

count 1 we find cceemael o, 2 guilty because we consider

1

Perumal to be fully trustworthy in hic implication of accused
Ne. 2. Az I nfve slred.y indicetled, we £ind that No, 2
accused gave wilfully ralze testimony in denying, in respect
of count 2%, th.t he poarated out to Lieutenant Prins three
- particulsr spets en exuctl; wiere the relative threc chargeo y
B of dynamite were lail and no mere general area, Although No. ..'_Q
- 2 accused, alter th: failure of the uttempt on lajee's office, "

did no more than ugree wit: the proposal ~f No. 1 accused ta
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explode the petrsl bomb en the train, he not merely f!rcaaw
that his companiens, in pursuit of their common :bjecfivea éf
sabotage, wopid éut the bomb ln'the train but went with them
whilst they did it in full knowledge of their infent.  Cf.
The State vs, Malingza, 1963(1) S.A. at p. 692 A,D. We disbe-

lieve accused io. 3 when he says that No. 2 accused was not a

party to this act of sabotage.

At this ctage it will be convenient te indi-
cate the lines upon which I have directed the Court, both as
regards the specinl need ror caution in assessing the weight to
be attaclhed to an accomplice's evidence and as to how evidence
as to peintings out made by an accused person, made gdaissible
by section 245(2) of the Cede, may be evaluated. Section 257

of the Code reads thus:

"Any court or jury may convict any accused of any
offence nllzged agairat him in the charge on the
2ingle evidence of any mccomplice, provided the
nffence nas; Ly competent ovidence, other than
the w2ingle and unconfirmed evidence of the accom-
plic:, been proved to the satisfaction of such
ceurt or jury, #3 the cnese may be, to have been
adtunlly coiamitted,"”

although the section is ¢ouched in positive
terms and provides bthat it is lawful o conviet on the single
unconfirmed evidenes of &n agconmplice if the commiseion of
the cripc hag wepn proved by ovidence aliunde, it i3 necessa-
rily implied thit if there igs nou proof of the ¢ommission of
the offence by cowpetent evidence other than the single un~
confirmed evidziuce of the accomplice, ne court or jury will
be entitled %o convict en the single evidence of an accom-
plice., Althougr. Snis rnegative is implied, the section is
enabling andéd posihive in its teims and is the law. Nothing
that has been 8uid by gny ceurt can alter that, If
any court were to hold othervise it would be a contradiction
of the statute anc wrong. Nothing of the kind was held in
the lsading cnse of H. ve. Neanana, 1948(4) S,A. 399 A.D.

/Tha 'o.l-.3066




.-

3065,

The @ourt, in trat case, speaking of th: cautionary rule, said

in the plainest torms that a court ray convict on the single evi-
dence of an accomplice (wners there is proof aliunde of the com-
mission of the orfence) if, for example, fthe accused does not
&ive evidence to contradict or explain the evid:nce ef the ac-
complice, or if he chews nimgelf o be a lying witness. i
refer t3 the judgeent of Schreiper, T.4., at p. 405, where he
says that -

"the cautious court or jury will often properly
acquit in the abgence of othur cvidence connecting
the acouged with the crime, but no rale of
law er practice regulres it ho we oo™

He goes cn to say -

"What iz reuuired is that the trier of fact should
warn himeelf, or, if tke trier is a jury, that
it should be wuarned, of th: ogpeeial danger of
convicting on the svidence of an accomplice;
for an qecomplice is ot merely a witness with
a pessible motive "¢ tell lies about an innocent
adoused but ie sueh a witness peculiarly eguipped,
by reason of his inside knowledge »f the crime,
tc eonvince the unwary that his liss are the truth.
Thig spegial dungter id hot met by cerroboration
of the acvcomplice in material respects net i1mpli-
cating tne accused, or ty proef aliunde thut the
¢rime chiirged wus cormitted by someone; so that
satjsfaction of the reguiresients of sec. 285 dees
net suffieiently protect the uccused mgainst the

« rigk of false incrimination by an accemplice."

(I interpose that section 285 of the ear-
lice Code i3 in the same terms as the
prevent section 257).

-

He zeem en
"The risk that L¢ may be convicted wrengly #l-
though scetion 285 has been satisfied will be
reduced, andi in the most satisfactory way, if
there is correboration implicating the accused.
Buat it will 2lso be reduced if the accused shows him-
gelf to be & lying witness er if he dees not give
evidence to contradiet or explain that of the accom-
plice,"
: VT TR
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ans rejection oi . seencuaw i3, in ,uch
3 ibie wiure bou
perits of Yl Yowar un & JitEscs wal $ha

iemoeyit. nf % Litter crc beyoni sussetion.”

—

Wit 8ll resyeet o tlda ugsé WHotiagui aned Juso I oeannot
holy thdnsdne a4 § P adLdtiviel centence did not hely to
CL-Fify thuw rdeditions Tie two foLtuen, $. 90 gbocres £
wasel ti. Lo .orntd Jod_e referped, are =
(1) "I &k Lsecvaed dBovws Ancelf o be . lyang witaesa®™ ov
(2) If Qe dous 2% zive ovdledec 19 CONEradiet op exnloin
ot or U N Gt O B W
e & i8R 1 Z00T by Fisnee Bhes O otnee Sh.f2) ig
ugiant vyt id; in Avine evissnec ¢ o 3 himecif ty o
Lyin. vitaens ther, murcly, dds deodrdit: A itn= L
& U bitish A, It regms £ wey &Y., res.ect, wro o0 wL%
i Bl 3 0wty B, convietior i. oaly ~.wmd wible on ¢
aingle evidernce of i wenmplice (the 51 wnee Laving been
rovea slinnde) if ta forits of the aegcoamlice 22 4 wit-
ness ure "beyend suwstion.," If 4 2rita of 4n acconnliice

a5 ¢ witnees are beyonu qusot.on, couiit guestio - you Jr

not need any sthar faetory writuver (wuark Tror wrosef olinuy £
of the eoti. ilrdett ol the ollones) to varrans u 2onvieti iy
aAltlovsh it lows rot represent 11 6:c low on the

aubjeet, weetios 207, . 1 have EaSly ubaine ¥ 1 [ 58 Ia

tha Aqipn paccare (P9 < JWacmEu ol SeMwuincd, Jeds, I ) 7
alrealy quotwi <52 reieranes to .t £ cuutionu n.u .rt er
jury may do. 1% 3 1ot sepely yiieit is B 4 passuge but,
indced,
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it is fully explicit that a cautious ccurt cor jury may preperly
senviet in the abuence nf sther evidence cornecting the accused
with the crime bectusec "ne rule of law or practice requires"
it to ucquit,
What haa heen authoritatively said about the
~ eautionary rule seems to me *- have beern designed e garve as
signpoasts by way of reminders to trieruyu of fact,
(1) that ne verdict of guilty can properly be reachad
unless there ia proof of guilt beyend all reanén-

abls doubt,

(2! that the triors of furt must be on the look-out, in
eonsidering whether or not & reasonable doubt exists,
fer those factors generally inherent in accomplice
evidence whieh, if not carefully watched, mivht mis-
lead them invo helieving the ovidence of an accomplice
although ube may not le speaking the truth when he

implicutes the acveunsed,

(3) that il any element of duubt regarding the accused's
complicity urisos bocuuse of il inhereont pessibility
that ar. accompiice (more than any other person, all
things buing otherwise equal) may falsely implicate
the accused, that slement of doubt is hot reasenably
romoved unless the re are present factors which ars
sufficient to eonvince the minds of reasonable men
that the accomplic:z, in implicating the accused in the
effence, is npeaking the truth. (As was suid, €«gey

in Re vs. Gunsde,1049(3) S.4. 749 (A.D.) at p. 758,

"Where the a.complice's evidence, beaides implicating
the azeoused, implicates someenc near und dear o the
witnesa and ugainst whom the witness has no preund for
rapcour, that iact mast argue strongly in favour of the
truth T cuek vvidcnee,")

/Th&re Ser s e :)':‘69



3069,

# There would appear to be three principal
reasens why special caution should te observed in evaluating
the credibility of an accomplice:

(1) he is, ex hypothesi, a eriminal himself,

(2) bedause he has taker part in the commission of the

effence (or is an accessery - S. vs. Kellner, 1963(2)

S.A. 435 A.D.) he lg peculiarly ecguipped, by reason of
his inside knowledps: of ithe¢ crime, tc convince the un—~
vary that his liss are the t2uth,"

(3) that there is the g weibility that he may have impli-
cated the accused iu order to gratify the police,in the
belief that, by oo zoiny, ks will improve his chances
of securing un indermnity feor himcelf against prosecu-
tion for the offence. (See Guncde's case at pe 756).
That possibility ia one which noeds particularly careful

= conasideration in the oresent case.

I make thren further observations:

(a) Whern it is asid tha. si= merits of en asccomplice asz a wit-
nees aust be "begond guoctinn® in order to be accepted as
sufficient !:r a cvoavietion, this does not mean that his
evidence must be free #rem a1y defects. See Gumede's
case at p. T5¢, guotins- with approval what was said in

R. vss. Kristusamy, 134> A.D. at 1« 556,

(b) Despite what was scid r &, vs. Tapfumaneyi, 1963(3) S.A.

at p. 787 (5.R.), I treat it as settled by S. vs. Avon

Bottle Store (Pty) Lile, und Otners, 1963(2) S.A. 389 (A.D.)

that where two accomplices give evidence implicating the
accused, there may be circumstances in which the evidance

B e v-of one may ?r!pgrly be treated, for the purposc of the
cautionary rule, as corrsborating the ocvidence of the
other even though the avidence of neither accomplice
conld, by itself, be regarded a: so satisfactory as te een-
vince the mimds of reasonable men of the accused's cempli-

Keoninaran JOTO
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city, One accomplicc, zlthough far frem perfect as a
witness, might be muck vettar than the other and there
may be circumstances rendering it highly uplikely

that botk would Zring in tiit aczused as one of the
perpetraters. of th: cifence unleas the accuzed were
guilty. It g2y ve, for cxample, that the two accem-
plie~s have ncs had an epportunitysef cemparing their
stories befdre ziving cvilence und the court is satisfied,
»on zdepuate grounds, that neither has been prempted by
the peljee (er by anyone elsc) tc Lring the accused

into the paeture as one of the wreng-ioers.

(¢) It is for the triers of fact, mgard being had to the
cirsumatances of vach particular cace, with reference te
each particular acecuzed and cacz partreular ceunt to say,
after giving itself or being given, 2 preper warning
with regard to the potontiality ef ful, e implication
ef the acceused by ~a acoemplice ,7|‘:{.=cdir.g that warning,
whether any partieular accused nas coon preved beyend

reasonable 2oubt %z be guilty orn any particular count.

fphf* " have . dvised tne Court that, even where it

is satisfi=d, af r zivimg due hecd tu ths requisite warn-
ings, that an » smpliee is 39 trustworthy as a2 & witness
that 1t can g9 . %e saicly conviet & partieular accused en
particular counts mainly on the acoemplice's evidence, it is
nevertheless permissible to aequlit ether accused or the same
accused an other counts netwithstanding that the same acconm-
plice gives incriminating evidence regarding them because, as
Sehreiner, J.A., indicated in the passaye to which I have
referred, a cauticus esurt may properly aegquit if there is net
gome evidence aliunde cennecting the accused with the crime,
thet is gven though it regards the acecemplices as i reliable

witness. Tt szomz tonal. what wao 1% igi here was that the

FC60PE 00t o » we:JOTL
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) | court, in so acguitting, would not err in the wrong direction.
As regards pointing ount, the ruling I gave at an earlier stage
has not been seen by the learned assessors. It is necessary
to say how I have now adviszd the Court. The case of R. V8.
Rooifontein, 1961(1) P.H., H.10, which was cited by Nr, Gur-
witz, is distinguishable. Thers, 12 an unsworn statement
from the dock, the daccus .’ swid he bad Lold the constable that
he did not kmow tre place aag thmt Lo was taken there by the
constable. If the evidenc., wiich is accepted, is that the
nooused ook the olissmsn t» Yhc spot, thz situation is auite
differznt, The Mourt iy bizn hound 42 asgk ibtself whether in
guch a casc there is uay rzasonsble rosgibility that he was,
by the pointing eut, imparting krowledge to tne police which he
had acquired etherwis. thun 4%y rarticiiation in Uke éffence.

E - “_ya's cace, 1962(1) P.¥,., He 80, agplied the decision in

Tebetha's case, 105G(2) 3.A. 337 (4.D¢); Davidson'a ease, 1960

(1) P.H., 3,109 and Gwew's eaas, 1961(4) S.A. 536, 1In that

cace it wos apid thut it rould seem that there were only three

ways in which an ucocuged person can hive knowlcdge of the exact

pesition Of an implicatory spot =

(1) he can have this knowleidge because he took part in the
$dmmiasion of *ke e8ifence,

(2) he Barn have this knowlodge becouse he saw others committing
the Arfonce,

(3) he can have this knowledge en information supplied to
him by someens else.

I+ aeems corrsct tc say that there muy be a fourth possibility,

ViZe,

(4) that e zccused acquired s8me knowlcedge of the place

T without hoing = witness to the crime and witheut having

been teld about tﬁe vlace, in some quite innecent manner,

Tf te- accused gives evidencc and does not say

/4Bt cvanaee JOT2
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that he saw others committing the offence, the second alterna-
tive need not ordinarily be given vcry serieus censideration,
If, in giving cvidence, he says that he acquired the knowledge
because of what ethers told him but there is acceptable evi-
dence that thers were det2ils in the pointing out whieh he
dees not thus explain (beeause he denies the peinting sut ef
those details) the only rezscnable inference 'may well be thgt
his knowledge was duz to his taking part in the commissien of
the offence. IT he pays that he acnquired his knowledge
of the plaee, includin~ the istails psinted out by him,
because he had viaited the sppt on an innscent sccasion er
occasions, the triers of fact are entitled, and bound, to
consider all thec circumstuncis and to decide whether there is
any reasonable possibility that the accused, in taking the
police to the spot and pointing out the place or places there,
did so otherwise than because he had knowledge of such place
or places in cengequence of his own participation in the
relative offence. Fre well-known passage from the
Judgment of Schreiner, <.A., in Tebetha's case was his judgment
alpne where he said that -

Wawe th=z object of the Legizlature in enacting
geetion 245(Z) was clearly to enable inferences

to Lz drawn from the %yidence made admissible by
the vub-gection anufﬁL&t would always be impossible
if every veinting out must be rendered ceplourless
vy tis considaration that there are innumerable
poszible riawons, censistent with innmcence, fer
pointing anything out."

Although it waa the judmmeont of Hoexter, J.A., which was con-
curred in by tihe other zemvers of the Jourt, 1 do not under-
stand it to be disputea by the defence that this passage, when
read in the light of the Full Bench decision of the Appellate

Division in Davidson's case, indicates the manner in which

the evaluation of the evidence should be approached, always

/assuming, « ..« 3073
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agsuming, of course, trat the evi.unce is true. i de aot pivu-

pose we read the velutive dosuge ir ti: jnient in Davd t-

u -

=

gon's cuse, I h.ve lreudy read it out t» t:2 lourned as es-
sorz,

3efore I ,roexw. Iurther I sust suy tovt it io adnidt-
ted Ty the duience e, ind ed, apart irom tt. acconmplicetls
evadonee, it is clewr tha~ all the nebtu of webotscs alle ad
in the Inddetmmt were wetualiy cor “it% .1 w:tL the excuption
of evumt %. deve the Jeounes e subnittes tl=t vre wvidesnce
Talis ahort of provi.is that 4@t o lLivce gar sctualily corunit-
ted, that is ¢ ailfenee of ntbtempting to lwuaje ths offices
LBy Zuntu Admdnicsration at Twa Leshu on L. 14th Dctober,
1962, It will o- conveaziunt no: te d:uas with o+ gquestion
“hether the nttenmpiod scbotae »aferre t9 in tha' count wae
proved to bo getuw.ily co:rittel by eviiunce othor thon that

of any accoi iicus. Lo Yull Dyk, bimsell, toak thn serapin o

whicdi w.re coenbuise: 1o oxhibit 5L Lro e Arummert s dooy

on the 13th Ictoher, 1962, and 1ils ra2ie. mee Lo Serapings

—

frea a door (on . ¢ 1683¢ of £ sucoyr
13ht of Lis owvi o nes eloevhiere and . 4. STty ol the choni-
eal anulysiy retruirn_ th- content & exXhibit® BE A4’ $hoce

vhiel. relate ¢ exhibit 33 in r
thet an explesion ozcurzad (I xosce to darasr.yhs L anl 1l

-

of exhibit A7) nave o0 U8 coua b Ghe togelasion that th-yu

iz no roor Lor reasonable do.bt thit !r. v Dr'se in suyds

.

(on nage 1629) bhet ti vigenee ywis poneilswnt oitl the

{

Bagse povder havin U wsed to groduce tle eontents of thouwe

SCTHUMALIS B3 Ml N3C L - us o povAler L10vad uz 9 reuult of 4l

actnal explosion ia walend Bulldlin oy wun e S0 Yt %

sriginal iagie.l nea of e Selative 00 20Fs Ye. o W0 gs oy
e find thot hie vl cuen, pevd widh Terp o ant Groblerts umd

the adsissions e b7 liie defenoe, cut.blizhed beyond

/.loilht s ra s s e
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reasonable doubt that there was an cxplosion of pewder at
Mr. Brummer's door which is consistent only with an attempt
with reapeet therete
to commit sabotuge /having been committnd. In reaching this
cenaclusion we have reliecd also en the evidence of Dumagude
and the evidence that fiye different acts @f sabotage wgre
all planned to take place :h the 14th October, 1962, as a
pretest in cennection with the case of Nelson Mandela,

I come pow to deal wit: tie case of No. 3
accused. We find him guilty on the counts tn which he has
pleaded gurlty 1amely, counts 1, 17, 22, 25 and 28, In
respect of eou=ty 1, 17, 20 =nd 2%, we tind him guilty en the
main charge, tne Bttte sce-%ye his cemvicticn on the second
alternative chav : in rogspeet of counte 3 to 16 and counts 18,
24 and 27.. It as =zocenticl that we -hould indicate eur view
of Bruno Mteles uv = vitness. The impression ne made upon
us, save wili respeet to certain mattsrs some of which I shall
mention in de%il, was that of a man who was tryiag to give a
full and hene:t auco.nt of :11 his dealings with Unkxhonto we
Sizwe cnd the memliors o1 1% wiem he knew. His cross-cxamina-
tion invelved his bLodns reyueirs=d to roepeet 2 great deal of
ti.e ovidence he had giv ow in chkicf no doubt with the ebject,
and the very oroner abjeel, of tzeting tethn ris henesty and his
memory. The eifTcet, h. ' .vzr, of this lias 1 cress—-examina-

tion was to confirm the rrima fecic reliavility of this wit-

ness aa time went on. Apart from the matters which I imtend

to mention in a mor+«nt, thore can be no doubt that his leng
cress-exaninaticn «utanli ~hal hio 2s a witness who net enly

had a remarkable némnry buv Lﬁn could not reaéonably be regarded
na falsely implinating a particular accuscd when repeating his
implication of such accune? in the detailcd way that was re-
quired by the cross-examination, A fewvourable feature of his
evidence which may be mentioned was the manner in which he re-
ferred to No. & accused when speaking of the preparatiom in the

garage of the charges of dynamitc which were to be used for the
/80t84eassea30T5




acts of sabotage referred to in counts 7, & ind 9. He could
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. very well, if he had been intending to implieate persons
falsely, have attrituted to No. 6 accused a much more
active part in the garage than he did. His evidence, npw-
ever, has been rightly criticised in a nuniber of respects.
In dealing with count 27 relating to the attek on the signal
bex near Duffs Road, hc waid on page 1¥33, whilst giving his
evidence in chicf, that he was not prescnt at the meeting of
the Regional Command when tlils act of sabotase was decided
upen, In answer to the ve - first guestion in cress-—examina-
tion (page 1971) he said he #=3 present when the dceision
was taken. In the immedisatcly ensuing answers he gave
thereafter, he was seeking to say that he was canfusing’ twe
different eccasions and tryirng to justify what ne had said.
In giving his ¢videnee at this stage he prescnted the appear-
ance of & person who and made a seripus blunder and was vainly
geeking to find a way out. He was, w¢ thinit it is clear,
trying to extricate himseli from what was 2 real difficulty
resulting from a eontradiction between what b had o2id in
ehief and his very first snawer made unier croag—cxaminatien,
This view of the matter, however, hus not led us to think that
he was giving deliberatecly invented evidencs when he said
that he waa present at tl2 mecting which decided upon this
act of sabotage. If he ned beon intending to give invented
evidence it would have been very sasy for him to have said, in
giving his evidence in chief, that ne had been present at the
meeting which decided to blaot the signal vox at Duffs Road.
Anether eriticism was his evidence that he
and Kasrils had fetched the dynamite required for tns attack
referred to in eounts 7, 8 and 9 from Shallcrnss shertly before
- those attacks took place. The general tenor sf his evidence

was that the fetching of the dynamite was within 2 day er se

L 0L e wn vrmiw w0 30T
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of the actual attacks. lheg:gﬁsﬂﬁe was confronted with the
fact that, what was left of the hoard of dynamite at Shallcross
was discovered by the police on the 14th October, 1962, some-
what more than a fortnight before the acts of gabotage referred
te in counts 7, 8 and 9 were cemmitted namely, 1st November,
1962, he then acknowledged that he must have been wrong in re-
lating the date of the fetching of the dynamite so soon before
the actual attack. Regard being had to the fact that the
three pyl‘ns had first to be selected and that they had to be
measured and that they were in areas fairly widely separated
feem.enc auwsther and to the fact that it had been decided

that all three attacks should take place simultaneously, it
seems to us to be not unlikely that the dynamite was brought
away to the garage of No. 6 accused & considerable time before
the actual attacks, The actual preparation, teo, ef the
churges of dynamite might well have been uniertaken some time
bedere the final preparations were made for the simultaneous
triple attack. There is evidence that therce was often a

quite substagtial gap between & decisior of the Regional Cem—
mand in approving of targets and the actual carrying out ef the
attack en the targets apnroved by the Regional Command.

Anether criticism ef his cvidence was that 1t jiffered fram that
of Solemen Mbanjwa with regard to the alleged handing ever

of a parcel of dynamite by him %o Mban jwa. It i3 clear that
there is & discrepancy between the two versions. Mr, Thi-
rion's claim is that one of these two accemplices is speaking
the truth and that the other is either mistaken er lying.

He was unable to suggest which was speaking the truth and

whieh not,
Mr., Thirion attacked }tele's evidence (page

1981) that he had spoken to Solomon Mbanjwa about the a‘tack

invelved in count 13 at a meeting of the Regional Command
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befors the attack took ‘place whereas Mbanjwa did not become

a member of th: Regional Command until very much later. An

examination, however, of Mtole's evidence en this page shows,
it seems to us, fairly clearly that he immediately retracted
any suggestion tha’ he had discusced this attack with Mbanjwa
in advance of its being made. He w2s also criticised for the
evidence which he had given at tne Riveonia trial with regard
Yo the reasons why th: atiacks planned for the 14th Cctober|
1962, had taxen placs 2 1 Yunday having a direct relation t
thae conviction ef Nelson ":ndela whersas that cenvietion,

it sezms, %oek nlace ealy i ilovember, It is clear enough
that the five simultuneous Gttackz were planned in cennection
with the preascscution of Mandela and the most that Mr. Thirion
could make of this point vms that the evidence ltele had

£iven at the Tlivonia %trial shows that his memory was not very
reliable, As I have indicuzted, we have come to the eenelu-
sion that heée had a remarkably gso0d memory. It is manifest,
however, that it is not infallible, In considering him tc be
a truatw;rtny witness in the manrer I nave indicated, we have
taken into account net cnl:; the criticism whiek I hzavc men-

tionsed but certain others d-alt with by Mr. Thirion, as well

as the nced for specizl caution in evaluating his evidence
because he jig an accemplice who, en hiz own admission, has
served long terms of imprisonment for crimes invelving dis-
hericaty. We de not regard him as infellible but we de net
everlogk that 2 very considerable portion of his evidence

hags been admisted to be true by certain of the accused. We
regard - eursclves as justified in accepting his evidence where
it appears to be eogent and there is proper eorroboratisn,

;r elcze that tre accused has given no evidence, or else has

given no evidence whieh can properly be regarded as auffieient
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to raise 3 reasonable doubt, A3 to the membership of No. 3
accused, I am continuing with the case of No. 3 accused, of .
trh2 technical committee, No, 3 4ccused says that he had no
knowledge of how to prepare initiating pewders until mid-
December, 1962, Ganassen Naicker, whe is known as Coetzee
Keicker, says that he aftended a meeting of the technical com-
mittee,wiiich included Nu. 2 accused, in Naidoe's office at the
beginning of the second half of 1962, This witness, an admit-
ted ‘ccemplice, made a good impression ¢n us when giving evi-
dence., Jtelo naid that No. 3 accused end he together pre-
pared the quﬁp% bombs that were fired for the first series

of attacks fﬁkfggﬁi He aleo says that No. 3 accused was in-
structed to prepare the initiating powders for the attackes of
gztotage referred to in c:unts 7, 8 and 9 and that he get those
initiating powiers from No. 3 accused, We are satiafied that
No. 3 aceused was net speakins the truth when he denied this
evidence, Perumal's evidenet cenfirms that No, 3 accused wasg
on tis technical cermittee and, indeed, No. 3 accused admits
beiny: prosent a2t demonstrations of petrol bombs in the Mayfille
ares, to which trar witness refcerred, One of these demonstra-
tiong Fenmuarl stid, wazs conducted hy No, 3 accused, Initia-
Yinge powder was nocesssry fur the petrol bombs used in respect
of eount 1 to which acenosed No. 3 has pleaded guilty. We
acuept Perumzl's evidence thut th: bomb required for this
count wazs made up in the room of No. 3 accused. We find
accusad Nc. ) guilty on the scecond alternative charge of aiding
the compdcnion of the acts of scbotage referred to in counts

3, 4 ani 5 ard comnts 7, 4 and 9, I have slready indicated

trnet we believe that he falasely denied the complicity of ac-

bit-<

cug=d Ho, ? irn rartain acts of sabotuge and we are fully per-

suuded that he ralsely denied that certain exhibits, such as
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31.C.17 and 31.C.19 were found at premises which he had occu~-
pied., Lieutenants FPrins and Steenkamp gave o the impression
of being not nnly lionest but very careful witnesses and we
a:cept their evideonce in preference to the evidence of the
accused., Ws nave ne doubt, teoo, that Warrant Officer Schoon
vwas speaking the truth about the finding of the match heads
end that No. 3 zccused's denial of this wag false. His evi-
dence wes unzatisfactory in a number of other respemts as an
examination of it will reveal, One aspect of it will be

dealt with in considsring thc caee with respect to accused

No. 19, whica I :nail do immeaiately, Whilst we consider the
probabilities %o o very great that No. 3 accused essgisted in
the preparsetion of s initiating powders reguired for committing
the acts of s&botzyy refa2rrsd to in other ¢ounty than those
upon which we pave Icond hir guilty, we have decided, without
going into the detuils, to find him not guilty, and we do find
him not guilty on cc.iat 6, en co:ntz 10 to 16, ern count 18,

o counst 24 and an count 27. I zdd nere Lnnt the State did
not seck his conviction en counts 2, 19, 21, 22, %3 and 26.
He is “»uand not puilty on tlose counts 82 weil.

I povw desal with zceused So. 1G. Tre
pointing out by this acouscd, at night tine; of tne spot
where a =i': was found ac a result of th: pointing ous, con-
tainins 102 eticks of dynsmite on the evening L ran aay ef
kis aresct iz, we are satisficd, rugerd being »2d to tnu evi-
derce gencrally, of Coetzee TNaicker's evidence in varticular,
and the nbzence of eny eviccncee from the aszcuset himself, as
bueing censistont only witih his havirg had a hand ia putting

“
the tin there well knowiny whet ita contents weroe, We reject
e3 abgurd the evidence of uancusid No, 3 thet No. 19 acecused

did not know what wag burisd tnera. No. ¢ zmceused's svidence
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that he took No. 19 accused to the spot where thc full tin was
Tound whilst clearly involving Fo., 19 accused with knowledge,
we ar. satisfied, was an inperfect account of what happened,
Stephen Seshemane sz2id that it w#axs decided &8t a meeting at
Kloof that No., 19 accused together with No. 18 accused should
asegist in removing the dynémite to another spot. No. 19 ac-
cused was, at the time, a member of the technical committee as
testified %o by Coctzee Haicker whose evidence we regard as
being confirmaed by the evidicnee of No. 3 accused in involving
lo. 1Y accused as far as he did as well as by Stephen's evidence.
The Btate haus abandoned all charges against No. 19 accused
except count 23. We find him guilty on count 28 with respect to
102 sticks of dynamite., On 2ll other counts he is found not
guilty.

I now deul with accused No. 4. He has
pleaded guilty to counts 2, 3, 4, 6, 7, 8, 9, 11, 12, 21, 25
and 26 to 28. With respect to all but the last his plea is
a plea.of guilty to the main charge. We find him guilty on
count 26 and zlso on tke other counts to which he has pleaded
guiltj:, on thes main charge. We also tind him guilty on count
5e Thers ie no doubt regirding hie complicity on that
count, He was, admittedly, a party to authorising it,
We have already found that the offence was proved by competent
evidence iiiunde.

Jefore proceeding any further it is necessary
to come to & decision regerding the epplicability or otherwise

of section 381(7) of the Code which reads thus:

"When 2 member of an asseciation of persons,
other then a corporate body, has, in carrying on
the business or affeirs of that aassociation or
in furthering or in endeavouring to further its
interests, committec an offence, whether by the
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performance of any act or by the failure

to perform any act, any person who was, at
the time of the commission of the effence,

a member of thut association, shall be deemed
to be guilty of the said offence, unless it
is proved that he did not take part in the
commiision of the offence, and that he could
not kave prevented it: Provided that if the
business or affairs of tiic assdciatien are
gove rned or controlled by a cdmmittee or
ether gimilar‘geverning body, the provi-
8ions of this sub-section shall not apply

to any person who was not at the time of the
commission of the offence a member of that
committee or other body."

It was submitted by Mr. Gurwitz that it was not intended,

by this subsection, to deal with an organisation existingBole-

ly to commit criminal acts. He pointed out that the enly way

in which a member of an association formed to commit crimes
could preve that he could not have prevented the commission
of a particular crime by some member of the agsociation is

to take steps which would result in the destruction of the

organisation, for example, by revealing its plans and its mem-

bers to the police and that its very destruction would result
in his ceasing to be a mcmber. Regarﬁ being had to its con-
text in the secction I do not thinkAhat there can be much
doubt that it was designed to deal with offences cemmitted as
it were, inecidentally, in the course of carrying on the
business or in the furthering of the interests of a lawful
organisation. It appears in t:; gection dealing mainly with
corporate bodies and corporate bodies are required by law to

have lawful ebjects. On the other hand, in Regina vs. Meer

and others, 1958(2) S.A. at p. 175(N), it was held by Caney, J.,

that a company formed with apparently lawful objects but with

the ulterior object of carrying out unlawful objects was,
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neverthaless, anawarable under the relative provisions of the

Code. Cf, Myandu and Ngeobo vs. Rex, 1943 N.P.D. 2% p. 87.

It would be anomalous, indecd, if it were hcld thet members

of a2 lawful association could be made lizble under thiz sub-
gection in the abscencoe of prasof of non-participation and inabi-
lity to prevent the crime though committed by enother and thet
members of an association formed for unlawful purposes shoula
be better off. The fzct that the burden of showing that h.
could not have preventzd the crime would be virtually impoa-
sible to discherge ig not = sufficient reason for holdingthat
the gub-section doce not apply to unlawiul organisations.

For such a misfortuns thce tccused can have no one to blame but
himself in being  member of an 2ssociation whose objects are
tn comit crimiral scis. Can it, however, bz said that sacu-
ged No. 4, Uy Viing 3 weutor of the Regional Command, was & fmem-
ter of « corundititce or other simllar governing body within tha
meaning of th: sub-section? [Mr., Rees has argued thet if the
Regionzl Comimand wan noit such & comai*tee or similer govern-
ing body then the main portion of th: sub-seciion would cover
the accused becsuse %he provizo woull then net z2iply iza the
main part of the sub-sectisn would, but I do not think that
the Stute cza rely on thit, &g en alternative Xt had, in
framing the third alternative count against accused MNos. 4

and 8 expressly relisd on their bezing members of such u

committee or similor governing body. Cf. R, vs. Limbada and

Another, 1958(2) S.a. 481 (A.D.). I do not think that the
Regional Command can be rasgarded as a committec of the mom-
bers of Umkhontc we Sizwa, Tke renk vnd file of members had
no say in thi sclection 0f tho uerhers of the Regional Command.

It wag s2id in MacIntosh vs, Pretoria School Board, 1908 T.8.

at p. 874, that a committee "is a person or body to whom tho

discharge of cerizin dutics is comndtted or delegated by amthor
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or others." It is to my mind clear that the Regional Commend
is not 2 committee of the Natal members of the Umkhonto we Sizwe
in that sense a3t &ll, Was the Regional Commend & similar
governing body within the meaning of ths asub-section? Umxhon-
to we Sizwe was an association having menbers largely unknown
to cne another, not only in Natal, but iu various parts of the
Republie, The Natal Negional Command had no control of any
kind over the nembers of Umkhonto we Sizwe outcide Natal,
Nor does it scem at 21l clear that all the rank and file were
aware even of t ¢ existence of the Natal Regional CaAmmand. Th
wan they knew was Kasrils. The Regional Command was in no
way representative of the members, nor werc they leaders
which the members had appeinted or approved or in some cases
even knew of, I take the view, then, that section 381(7) dous
not apply.*On counts 10, 13, 14, 15, 16, 17, 18, 19§, 20, 22,
und 24 we have come to the conclusion that the verdict must be
one of not guilty and it will be ordercd accordingly. There
le no oerreberation of Mtole and we find vurselves unable to
say that the evidence given by accused No. 4 or by uccused
No. 8 was manifestly, that is, on its face, untruthful!‘ As
regards count 22, we find ourselves unable to say, on the ad-
missions of accused Nos. 4 and 8 that they must have foreseen
that there would be an attack on the Drakensberg Pers. Mtolc " .
evidence (page 1736) tende to show that the Reginnal (Mammand
did not know that thc Nationalist Party ~ffices and the Dra-
kengberg Pers were in the same building. Accuscd No., 4 is
found not guilty on counte 1 and 23. On these two counts
ne cenviction was sought by the State,

t will be convenient now to deal with accurer
No. 8. It is clear from the evidence, including his own ad.
missions, that he is guilty upon counts 2, 3, 4, 5, 6, 7, 8,
g9, 11, 12, 21, 25, 26, and 27. On these counts he is fouxd
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guilty in respect of the msin charge. He is also found
guilty in respect of count 28 in respect of which he has also
admitted his guilt. For the reasons 1 bhave given with regard

to eccused No. 4, mutatis mutandis, accused No, 8 is found

not guilty on counts 1, 10, 13 to 26-;nd 22 to 24.

—

With respect to accuszcld No. 5, his conviction
is sought by the State en counts 9, 11 and 21 only. Sélomén
Mbanjwa says that No. 5 accused was one of hisg section lea-
ders and that his name was discussed by the Regional Command.
So does Mtolo. He says that the Regional Command decided
that Kisten, 58 leader of the Clairwood Group was to commit
the act of sabotage referred to in count 11. No. 8

accused has testified that the Regional Command approved of
the target which is the subjeet of count 11 and that the
attack upon this target should be done by the Clairwood

Group. Coetzee Naicker says that Xisten was with him in com-
mitting the act of sabotage referred to ii count 9. I am
dealing first with count 9. His caying that No. 5 accused
loeked like Kisten when he first referred to accused No. 5

in the witness bex does not, we think, mean that there is

any real doubt as to the identity eof Kisten. It means that,
ag far as Ceetzee Naicker could see from the witness box at
the time, Ne. 5 accused was thc same Kisten who accempanied
him on this act of sabatage. The eviience of Mbanjwa and
Mtolo makes it clear that the Kisten of the Clairwood Greup
is No. 5 accused and, on a further study of No. 5 accused,
Coetzee Naicker was quite firm that No. 5 accused was the man.
Coctzee Naicker did net have the hest eppertunities fo»
getting to know thse features of accused No. 5 but, te our

way of thinking, it is very clear that he knew him as Kisten
Moonsamy, alsc known as Zuly, and we are satisfied that it

was No. 5 accused whe took part in the act of sabetage
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referred to in oount 9. On count 11 there is Mtolo's evi=-
dence that the Kegional Commend approved‘of this target

and decided that it was for Xisten to attaek it. There is
no deudbt that it was to No. 5 accused that he was referwving.
Added to this there is Mbanjwa's evidence that, after receiving
a report from Kagrils that the act had been committed, No.

5 accused, upon being asked about it, informed him that i
had been committed by him, No. 5 accused. Mbanjwa, like
iftole, was subjected to very long and pertinacious and skil-
ful cross-examination and our view of him at the end of it
was that hc waes & person who wea giving substantially truthe
ful evidonce, A3 2 witness ke w2s ceriainly as impressive

T

a3 Mtolo. fothing that accoused No., 5 has said has operated
to diminish the favourable impression we formed of Mbanjwa as
a witness, No. 5 aeccuscd was 2 lying witnesa. We accept
the evidence of Lieutenant Prins that the entire aet af
pointing out by No, 5 accused in relation to the act of sabe-
tage referred to in count 21 was psrformed by No. 5 accused
of his own volition and thet therc was no peinting out as he
at timee suggested, of places by the poliee to him. He was
prepared, on his ocath, to say witheut any apparent shame and
quite deliberatesly, exactly opposite things, His whele stery
about having had his lunch with his friends in the clearing
within the palms near the manhole was complctcly 2t edds with
his earlier evidence that he had first come¢ %o know about the
manhele when he was taken there by the policec en 2lst July,
1963, Ags we are satisfied beyand all recasonable doubt that
Mbanjwe was syeaking the truth when he said that No., 5
accused had admitted the acts of sabotage on the pylon near
Umlazi bridge, we [ind accused No. 5 guilty on count 11, As
regards count 21 it will, I think, be clear frem what I have

already said in dealing with accused No. 9, that his
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peintings out at the Cleirwood race course cannot reasonably

be regarded as being consistent with anything but his own
participetion in the commission of thias act of sabotage. We
accordingly find him guilty on count 21. The findings of
guilty in reapect of counts 9, 1ll, and 21 a2re in respect of the

main charge. On =11 otker counts w: find him not guilty.

I shall deal now with accusad No. 7. His
eonviction is sought only on cocunts 11 znd 21, Ve have come
to the conclusion, apriying the considerations which I have
mentioned with respect Lo the approuch to svidence of point-
ing out tendsr:d in terms of seuctliyn 245(2) of the Code, that
the taking of the police by sacecused No. 7 to the pylon and
the bridge to whien count 71 refers, pointing out the base
of the pylen 2nd bridge, ie not reasanahlr consistent with
the aceused having been & mere passar-by who scw the damaged
pylon fram thec bridge. The taking of the police to the spot
by the neeused is, in the absence of somc other expianation
from the accused, in our spinien, reasoncbly conaistengf;ith
ths view that th: knewledge which h¢ was imparting to the
police by the pointing out, wus due to his huving partiaipated
in the commission of the efifcnce, . We consider that there is
no reasonabls possibility that the police would have accom-
panied hia tk=re mcrely $o he thown, for cxample, 2 pylon
at which th: accusced nod seen some nndetermined person or
persons congregated many menthis before at the time thac the
explosion occurr«d. Mutatis Mutandis, we regard the same
eonpiderations a2s npplying to the ovidence on count Zl. Ve
accept the relative police evidence -n both coumts whioh,
indeed, the defonce admits ought to be accepted, We find
accused Me, 7 guilty on counts 11 and 21 in respeet of the

main charge. We find him not suilty on all the other counts.
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I now deal with the case of accused No. 6,
His conviction is sought only upon counts 7 to 13, 19, 21,
22, 25 and 27 apart from count 28 to which he has pleaded
guilty. We 3re satisfied , upon a consideration ‘f his own
evidence, net emitting his admission that he knew that Re.
4 eccuged and Mbanjwa who were members of Mkhonto we Sizwe
by October, 1962, and the evidence of Mbanjwe, No, 4 accused
and Mtole, respecting what took plcce in the zarays, establi-
shes beyond reasonable doubt that accused No. & agsisted in
the preparation of the charges required for the commipsion
of the acts of sabotage referred to in counts 7, 8 and 9.
We find him guilty upon those counts in respect of the
second alternative chargec, We alsoc find him guilty on count
28 to which he has pleaded guilty. As regards the remaining
counts, we find outselves unable to hold that it has been
egtablished beyond reasonable doubt that, apart from pessea-
sing explosives as nlleged in count 28, he participated in any
of the particulzar acts of sabotage to which those remaning
counts refer. On all counts other than counts 7, 8 and 9

and 28, we find accused No. 6 net guilty.

I deal now with the case of accused No. 10,
He has pleaded guilty to counts 6, 23 and 26 in respect of the
main charge and we find him guilty on those counts in respeet of
the main charge. It was net disputed and, indeed, it 1is
clear that he must be found guilty also on count 5 previded
that it was proved, as we have held it to be proved aliunde,
that the aot of sabetage referred to in this count was
actually committed. He is found guilty on count 5 in respect
ef the main charge. The only ether count en which the State
agks for a conviction is eount 24 but we do met think that

there is proof beyend reasonable doubt ef his guilt on this

/GountoOiao-ootlun



3089,

count. On all counts other than counts 5, 6, 23 and 26,

accused No, 10 ia found not guilty.

I now deal with accused Mo, 11, [The State
geeks a conviction against him enly in rcspcet ci counts 5,
6 and 27. It was not disputed by the defences that accused
no, 11 must be found guilty en count 5 if thut offence was
proved aliunde, His guilt on thip count is ecstablished by
the evidence of Stephen Seshemane correborated by the point-
ing out te Warrant Officer Malan., His guilt on count 6 is
gimilarly established as is also his giilt on count 27. We
find him guilty on cuunts 5, 6 and 27 in respect of the main
chargc, On all other counts we find him net guiltyf

I now deal with accused No. 12. No. 12
accused has pleaded guilty, in respect of the mein charge,
to counts 26 &nd 27. We find him guilty orn these counts in
reapect of the muin charge, The only other count on which
the Stute secks a convicltion against him is count 22,

Mutatis sutandis having regard to similzr considerations

which apply teo accused Nu., 7, we regird 2 applying with re-
spect to the pointing out of the centr: of the explosion at
the premises of the Nutaller by accuccd Mo, 12, and we find
him guilty on count 22, I add that although thar: were

some unsetisfactory features in Mvulu's evidence on this count,
we did not get the impression that his implication of No. 12
accused was unreliable, We have, however, found him guilty
by reason of the inference which we regard as the only reason-
able inference in the circumstances, arising from his pointing
sut of the centre of the explosion as a result of his taking
the police to the spet. On all counts other than counts 22,
26 and 27, accused No., 12 is found not guilty.

I now deal with the case of accused No. 13.
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;\r'ﬂis sanviction is sought on counts 2 and 13 only. As re-

gards count 2, upon enalysis of the relative evidence we have
come o the conclusisa that there is imsufficient a‘frobora-
tion of Nbenjwr's evidence implieating tho accused on this
count.—f\ With regzrd to ceumt 13, Mbanjwa's cvidenee impliea-
tinzaccused No, 13 en this count is corrabarzt:d by the evi-
dence of Lieutenznt Prinsz and Sersg=ant Grobler, We do not
propege tc rely on the evidence as to the pointing out by this
accused undeincath the railway tracks between the two pylens,
In our wvicew, however, the 2dmitted taking of the pelise by
No. 13 zcecused to the relative pylon was ceasistent enly with
the viev, thal = the knowlecdge that he was imparting to the
pelice by peinting out, was duc te his having participated
in the o:fencc, ¥» the obsence of any' innecent explanatien
of his so doing whicn could reasonably be true, In 6ur epinion
thexre is nonc. I add that the accused's svidence was very
far from sctielfz2ctory and that we prefer ibanjwa's evidence
to liiazs Accused No. 13 is found guilty on count 13 in respect
of the main charce, On @ll other counts he is found not
guilty.

As rugsrds ascused oo 14, the only counts
on whick iz conviction 1is sought are counts 2 and 13, As
rearcs eount 2 we have no hesitation in accepting the evi-
dence of Lieutcnant Prinsigo what was pointsd out oy this
accuged in preferencc to the evidence of the “ccused hinmsoelfy

That pointing out, for considerations mutatis mutandis similar

to thuse whiel have applicd to the peinting out by ceccused

No. 13 in respect of g¢ount 13, is 2n eur vicw not reasonably
congsistent with anything but the .erticipation of accused Fo,
14 in the eemmission of this o.fengc. As regards count 13,

mutatis mutandis for similar rcasens, we Iind accused No. 14

guilty on count 13, that is for rcasons cimilar to those upon
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which we have found accused No. 13 guilty on that count,
The evidence of accused No. 14 was, it is clear, far frem
satigfuctery and we preferred Mbagjwa's evidence to his,
We find him guilty on counts 2 and 13 in respect of the

main ¢ount and not guilty on all other counts.

I deal now with accused Nps. 15 and 16 te-
gether, The State sesks their conviction in respect of
counts 2 and 13 enly. We find that the evidence against
these two accused en count 2 is insuficient for a convie~
tion. On count 13, however, we find them guilty for the

reasons mutatis mutandis whieh eperate as regards accused

Nos, 13 and 14. Neither accused No. 15 nor accused No., 16
gave satisfactory evidence and we prefer Mbanjwa's evidence
to theirs, Both these accused are found guilty en count

13 in resvect of ths main charge. On 2ll other counts we
find thew not guilty. In ¢sse I have not made it clear, 1
add that in convicting accused Nos. 14, 15 and 16, we ignore
the 2vidence referring fo a pointing out underneath the
tracks between the two pylons as we did in cenvicting accused

noe. 13.

I now deal with accused No., 17. The State
secks a convigtion against him enly on count 27. Stephen
Seshemane gave, in our opinion, entirely sutisfactory evidence
inwelving this accused on count 27. Wc prefer his evidence
to that ef accused No. 17 who, we find, falsely denied the
pointing out of the back of the signal bex to Lieutenant Prins.
We are satisfied that his taking Lieutenant Prins xight up
to this signal box (he was, ebviously, speaking the truth
when he said, at first, that whilst on the bridge with the
police he did not peint put the signal box to them, though it
was Jigible frem there and we disbelieve his later rctraction

of this) and the pointing out us testified to by Lieutenant

/Prins,.c.ee..
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Prins, was consistent only with his imparting to Lieutenant
Prins 2 knewledge by pointing sut due to his actual partiei-
pation in th: offencs, We find accused Ne, 17 guilty on
count 27 in rospect of the main count, On all other counts

ve find hin not guilty.

I deal new with accused No. 18. Cenviction
is sought zzainst him enly Pn count 28. Although it was
possible, as admitted by Lieutcnant Steenkamp, that a person
could vz directed to the bush where¢ the explosives were and
there i evidence that accused No. 18 had to take his bearines
ir order to locate the spot where the tin comtaining 102
sticks of dynamite had been unearthed, we think that
nobedy could have gone regard being had to the nature of
the area, so unhesitatingly to the spot as described by the
palice merely on infermation given to him by someone ¢lase.
Furthermore, it was he who took the police there. The nalire
already knew of thc spet. The tin eontaining the 102 sticks
of dynamite had already been uncarthed, In eur view, the
fact that he took the police there was censistent only with
his i1mparting to the police his ewn knowledge of the exis-
tence of what had been buried in the hole. Seshemane's
evidence that he had bcen instructed, together with accused
No. 19 to move the dynamite, the fact that the dynamite was
moved, that Seshemnne's evidence was corryborated by the
finding of a key in Mo. 18 accused's possession which un-
locked the door of the room at Kloof where Seshemane says the
instructions were given , all tend very strengly to show
that he, like accused No. 13, had a hand in putting the
dynzmite where it was found. Mtole's evidence was that accu-
sed No. 18 became a member of the Regional Command in July
1963, confirming the evidence of Stephen Seshemane en this

peint, In our view the probabilities arc so strong, regard
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being had to all ths evidence thai he and accused No. 19
chirried out the instructions given to them to remove the
dyndamite, =5 to exelude all recasonable possibility that

Nle knowledgze of the buried hoard was not due to his having
saken & hand in burying it there. We £ind him guilty on
count 28 in respect of the 102 sticks of dynamite. On

ail other counts we find him not guilty.

THE STATE NOV APPLIES FOR THE DISCHARGE OF ALL THEZ WITNES-
SES WHO WZRE ACCOMPLICES AND GAVE EVINENCE NN RFHATT OF
THE STATE.

THE DEFENCE DOES NOT ADDRESS THE COURT ON THIS APPLICATION:

WLLNE, ¢oF.t

The witnesses, Sol~nmen ibanjwa, Stephen
ieghemane, Brian Chaitow, Brun: [Itelo, Devandran Terumel,
Canussen Naicker, otherwise known as Coetzee Naicker, Micharl
Mvulu and Michael Musuku are hereby discherged from liability
to proesccution ‘§ any of th. offences referred to in counts 1

to 28.

THE COURT ADJOURAS TO 1030 A.M. ON 28th FEBRUAR’, 1964
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ON 28th FEBRUARY 1964 AT 10.30.A.M.

APPEARANCES AS BEFORE

COUNSEL FOR THE DEFENCE, MESSRS. GURWITZ, THIRION AND WILSON
ADDRESS THE COURT ON MITIGATION OF SENTENCE

THE COURT TAKES A _SHORT ADJOURNMENT

MILNE, J.P.
Justice is a distinctiely human concept

and does not belong to the animal world., All men by their
nature are lovers of justice. It is because injustice is
intolerable that humanity, over the centuries, has developed
systems of law designedto secure that there will be, as far
as possible, justice between man and man and between man and
the community to which he beRongs. What civilised people, I
think, regard as ideal is a legal system where men get their
proper deserts. It has been represented that you, the accused,
have committed acts of sabotage in furtherance of your aim to,
avoid what you consider to be unjust and that you regard it as
unjust that the non-white members of our community have no vote
in the Parliament which makes our laws. There are, however,
others who believe that some non-white peoples have not yet
reached in their evelidtion an ability to maintain, on their own,
a civilised way of life and who believe that it would produce
disaster and the most grievious injustices, not merely to some
portion of the community, but to the whole community, to
hand over political control to people whom they consider
have not yet acquired the competence to exercise it. It
is no part of my duty to suggest which view is the correct
one. What is clear is that a majority of the electorate,
holding ¢he beliefs which I have just mentioned, in this
country ever since it became a political unit, has always
put and kept in power governments committed to keeping

/pol:ltlﬂll...-...u
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political control in thehands of that electorate. Among
the laws & nacted by the duly eiected Pariiamsnt is sectien
21 of Act No. 76 of 1962, commonli known as the Sabotage
Act. By that law Parliament enacted that sabotage could
ke punished as for treason which can be punished by death
and that the minimum punishment should be five years' impri-
sonment. Knowing this law, each one of you, the accused, has
deliberately set out, in definace of Parliament and the
law, to seek by sabotage to overthrow the foundations of
Parliament., I have been asked to regard it as a mitigating
factor that you believed that you were serving the cause of
justice. Whilst I accept it that you acted as you did
because you believed it would serve that cause, nothing can
be plainer than that Parliament's intention was to enact that
so far from serving the cause of justiece, acts of sabotage
are calculated to destroy it. To commit these acts delibe-~
rately wall knowing the penalties, may be said to show your
bravery, but you did not commit these acts openly. You did
them in such a way that if you could you wouldescape having
to pay the penalty. You have been found out but not before
Parliament had had to devise drastic measures - I refer to the
90-day detention provisions - to ensure that you would be
found out. Though all the acts of sabotage are serious
some of the offences I regard as being intrinsically less
serious than others and, in deciding what sentences are
appropriate, I have taken that into consideration. I have
also taken into account the comparative youth of accused No.
2 and accused No. 1, as well as accused Nés. 12 and 19, I
have also borne in mind the special representations that
were made on behalf of No. 18 accused. As regards accused
No. €, he is manifestly a capable man and it is cleaf that he
exercised the functions of a capable leader in this

organisation.
F R ST, e
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The sentences that I pass are as follows:=

Accm;.d No., 1t The sentence that I pass on you is that
you be imprisoned for 15 yvears, all the

counts on which you have been convicted
being taken as cone for the purpose of

sentence.

Accused No, 2@ The sentence which I pass upon you is that
you be imprisoned for ten years, all the
counts being treated as one for the purpose

of sentence.

Accused No, 3: The sentence which I pass upon you is that
you be imprisoned for 16 years, all the
counts beging treated as one for thepurpose

of sentence.

Accused No, 4: The sentence which I pass upon you is one

of 20 years imprisonment, all the counts
being treated as one forthe purpose of

sentence.

Accused No, 5: The sentence which I pass gpon you is
one of 14 years imprisonment, all the
countsbeing treated as one for the

purposeof sentence.

Accused No., 6: The sentence which T pads upon you is
also one of 14 years imprisonment, all
the counts being treated as one for the

purpose of sentence .

- accus@d.cecees
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‘Accused No, 7@

Acoused No. 83

Accused No. 103

Accused No. 11:

Accused No, 12:

Accused No., 13:

Accused No. l4:

The sentence which I pass upon you
is one of 12 years imprisonment, both
counts being treated as one for the

purpose of sentence.

The sentence which I pass upon you
is one of 20 years imprisonment, all
counts being treated asone for the

purpose of sentence.

The sentence which I pass upon you is
one of 10 years imprisonment, all
counts being treated as one for the

purpose of sentence.

The sentence which I pass upon you is
one of 10 years imprisonment, all
counts being treated as one for the

purpose of sentence.

The sentence I pass upon you is one of
10 years imprisonuent, all counts being

treated as one for the purpose of sentence,

The sentence which I pass upon you on

count 13 is one of 8 years imprisonment.

The sentence which I pass upon you is
cne of 10 years imprisonment, both
counts being treated as one for the

purpose of sentence.

= ASCUSOdissososnsane
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» Ac®ised No, 15: The sentence which I pass upon you in
' / respect of count 13, is one of 8 years
-~ imprisonment.
Accused No, 16: The sentence which I pass upon you is

one of 8 years imprisonment. The sentence

is passed in respect of count 13,

Accused No, 17: The sentence which I pass upon you is

one of five (5) years imprisonment. The

sentence is passed in respect of count 27.

Accused No. 18: The sentence which I pass upon you is

/ one of 8 years imprisonment. The

sentence is passed in respect of count 28.

Accused No. 193 The sentence which I pass upon you is
'? b one of 8 years imprisonment , that is in
r@spect of count 28,
.‘aw- P

MR, THIRION APPLIES TO THE COURT FOR LEAVE TO APPEAL TO THE
APPELLATE DIVISION ON BEHALF OF ACCUSED NOS. 5, 7 and 18.

ME., WILSON APPLIES FOR LEAVE TO APPEAL TO THEAPPELLATE DIVISION

ON BEHALF OF ACCUSED NOS., 13, 14, 15, 16 and 19.

APPLICATION FOR LEAVE TO APPEAL IS OBFECTED TO BY MR, REES

ON BEHALF OF THE STATE.

MI!.NE L B L NN
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